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Equity Jurisprudence—Remarks of Mr. Ps W. Caanpien, of Boston, 
in the House of Representatives, upon the bill providing that the Jus- 
tices of the Supreme Judicial Court shall have power to hear and deter- 
mine in equity, in cases of fraud, accident and mistake, when there is 
not a plain, adequate and complete remedy at common law. 


[I have been so much gratified with this speech of Mr. Chandler; 
on the subject of Equity Jurisprudence, that I cannot deny myself 
the pleasure of offering a similar gratification to the readers of this 
Journal. Mr. Chandler is the accomplished Editor of the Law Re- 
porter, and this explains the reason why I take this speech from a 
newspaper. Ep.] 


Mr. Cuanvier having obtained the floor, said he had the honor to 
introduce the original order on which this bill was reported, and he 
naturally felt a great interest in the measure now before the House. 

It is almost impossible, said Mr. Chandler, to approach this subject 
in the ordinary mode of discussion, because we are obliged to encoun- 
ter in the outset, the most difficult of all objections—that which is 
founded in misapprehension and prejudice. But I feel the utmost 
confidence, that if the real objects and necessity of this bill can be 
understood by the House, there will be but slight opposition to its 
passage. In explaining these objects, and showing this necessity, I 
shall be obliged to recur to principles which are familiar to the pro- 
fessional gentlemen around me; but I trust they will pardon me, if I 
dwell for a few moments on what must seem to them a tedious expo- 
sition of elementary principles. 

This bill proposes to give to the Supreme Judicial Court jurisdic- 
tion in equity in all cases of fraud, accident and mistake, where there 
is not a plain, adequate and complete remedy at common law. By 
the second section it is provided that upon all issues of fact there shalf 
be a trial by jury on the request of either party. 

It is a fact which has been demonstrated by the experience of all 
countries, and will not be seriously called in question here, that a coms 
plete system of rules for administering right and justice, in all cases, 
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cannot be established by a written code. There must be some un- 
written law—some general doctrines—some broad and deep princi- 
ples, extending far into antiquity, upon which to lean in all those 
cases where the written codes or statutes are not strictly applicable. 
The nations on the continent of Europe have adopted the Rinse as 
their unwritten law. And in a great majority of cases, where the 
written law is not applicable to particular cases, resort is had to that 
great and wonderful body of jurisprudence, which has come down 
from the most powerful nation on earth, improving with age, and 
gathering to itself the wisdom and learning of all subsequent nations. 
This great system embraces within itself more perfectly the principles 
of equity than any other known to the world; and in those tribunals 
where it is practised, what we call common law and equity are ad- 
ministered by one and the same tribunal, and justice is done to all 
parties, 

In England the same thing is accomplished, in theory at least, by a 
very different system. There, there exist two distinct and indepen- 
dent systems—in each of which an aggrieved party may seek his 
remedy, and by a union of the two, complete justice is supposed to be 
accomplished. One of these is known as the common law—the other 
as equity. 

In regard to the comparative age of these two systems, learned 
men have differed. It has been supposed that equity first arose out 
of the hardships of the common law; that in certain cases, the strict 
proceedings and inflexible rules of the latter worked such manifest 
wrong and injustice, as induced the parties to petition the King for 
redress, when the case was examined by the Lord Chancellor on pe- 
tition and answer; and from these cases the system has, in the process 
of time, arrived at its present importance. But this is matter of cu- 
rious rather than profitable speculation. It is certain that the two 
systems have existed together for more than a century, and have har- 
moniously conduced to the attainment of justice. 

It will thus be seen, that the jurisprudence, which is the basis of 
our own, consists of two parts; that by the English law, as contradis- 
tinguished from the Continental, there are a certain class of remedies 
administered in the Courts of common law, and another class adminis- 
tered in Courts of Equity. Those rights which may be enforced at 
the common law are known as legal rights. Those which may be 
enforced in equity are known as equitable rights. 

It results from this, that there are certain remedies, which, from the 
nature of the case, cannot be reached by the rigid forms of the com- 
mon law; and as resort can be had to equity, where the law affords 
no redress, complete justice may be done in a country where both 
systems work together. It is also evident, that equity does not inter- 
fere with, or in any way obstruct, the course of the common law, but 
supplies its deficiencies, and comes in aid of it in the attainment of 
justice—nor does the administration of equity depend on the caprice 
of the Court. Its principles are as determinate, and its limits as fixed 
as those of the common law. A Court of equity, as such, in reality 
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has no more discretion than a Court of law. Both are governed by 
fixed principles. Both are bound by precedents. In equity, the 
forms of proceedings are more simple and natural, and in the applica- 
tion of remedies the Court undoubtedly has more latitude than the 
Courts of law, but this also is exercised according to fixed rules, and 
within well defined limits. 

It is impossible for me, sir, in the limited range of a debate like this, 
to illustrate those principles at greater length. To those who have 
not investigated the subject, it is difficult to make it more plain; and 
I submit that it is proper that the statements of those familiar with the 
proceedings in equity should be taken as correct until they are con- 
tradicted. 

Such, Mr. Speaker, is the jurisprudence of continental Europe, and 
such is that of England. The results in each are theoretically the 
same—the attainment of justice. But in their administration there is 
the broad difference which I have endeavored to point out. In the 
one, complete justice is done under one and the same system. In the 
other, there are two systems, in some respects entirely independent. 

But whether fortunately or unfortunately, we have adopted the 
English jurisprudence as the basis of ourown. We cannot, therefore, 
in attempting to administer justice, where our written laws are silent, 
or defective, resort to the equitable principles of that admirable sys- 
tem called the Roman law for aid, even though manifest injustice may 
result from the want of some written law. But we can attain the 
same result by a resort to the common law, or where that fails us, to 
equity jurisprudence. 

Our ancestors in adopting the jurisprudence of England as their 
unwritten law, never contemplated a separation of that system. Ac- 
cordingly in the Constitution of the United States, the Supreme Court 
was invested with full power to proceed according to the common 
law and the equity jurisprudence of England. That high and digni- 
fied tribunal has exercised this jurisdiction for half a century, and we 
have never heard of any complaints, either that it was improperly 
exercised, or that it did not aid in the accomplishment of justice. 

The several States have also, from the earliest period, acted upon 
the same principle of adopting the whole remedial law of England, so 
far as it was applicable to their situation; and at the present time the 
Courts of every State in the Union have a larger Chancery jurisdic- 
tion than we have in Massachusetts. In some of the States, as South 
Carolina, Delaware, and Mississippi, the equity power resides in dis- 
tinct tribunals. In New-York and Virginia the system is of a more 
mixed character; while in several of the States, equity powers are 
given to the common law Courts. But all the States are in the ad- 
vance of us. In Maine the Supreme Court has had full equity powers 
in cases of fraud, accident, and mistake, for several years. In 1841, 
the statutes of that State were revised, but this provision was left un- 
touched. In New-Hampshire the Courts have the same powers; and 
in 1843, when the statutes were revised, these powers were not lim- 
ited. In Maine, I know, the system has worked well. I believe the 
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same may be said of New-Hampshire. I hope my colleague who sits 
near me, (Mr. Bell) will give the result of his experience on this sub- 
ject, in that State. In Rhode Island, by a recent statute, the Supreme 
Court has equity powers in cases of fraud. In Connecticut the equity 
powers are ample, and so in Vermont. 

It has been the policy of Massachusetts from her earliest history to 
incorporate the Chancery system of England into her jurisprudence. 
Attention was given to this subject at a very early period in her judi- 
cial history. In 1685 the Colony passed a law conferring full equity 
powers on the “ Magistrates of each County,” it being “found by 
experience that in many cases and controversies betwixt parties, 
wherein there is matter of apparent equity, there hath been no way 
provided for relief against the rigor of the common law.” 

After the first charter was taken away, and in the very year when 
the government was organized under the new charter, namely in 1692, 
a law was made by the Legislature establishing a “high Court of 
Chancery within the Province.” The power was conferred on the 
Governor of acting as Chancellor “ or such other person as he should 
appoint.” The constitution of this Court was objectionable, and two 
years afterwards another law was passed repealing the former and 
erecting a Court to be held by three Commissioners, assisted by five 
Masters in Chancery. To this act the King refused his sanction; 
and from this period we have been deprived of a Court in Chancery, 

But it has been found impossible to do without some equity powers, 
and the Legislature from time to time, upon particular emergencies, 
have increased the jurisdiction of the Supreme Court. Various acts 
upon this subject have been passed in the years 1785, 1811, 1817, 
1818, 1823, 1827, 1836. 

Mr. Speaker, it will thus be seen that the framers of the Constitu- 
tion of the United States, and the Legislatures of nearly every State 
in the Union, in adopting the English jurisprudence, have taken both 
parts of it so far as applicable to their situation. It is worthy of note 
that, in every State, this power has been from time to time increased; 
but it has never been diminished. On this subject no State has ever 
gone backward. 

I call the attention of the House to the fact, that in this State the 
jurisdiction has been constantly increased, and never diminished, I 
appeal to the experience of members in support of my assertion, that 
the practical operation of the system with us has been beneficial.— 

And now the object of this bill is to increase the jurisdiction of the 
Court to meet cases not covered by the present law—cases of fraud, 
accident and mistake. 

Mr. Speaker, the gentleman from South Hadley, (Mr. Smith), and 
the gentleman from Billerica, (Mr. Eames), seem to doubt whether 
there is any necessity for this law. They think the administration of 
the laws in this State are amply sufficient now to protect the rights 
of all parties. 

I have anticipated this objection, and have in my hand a list of 
cases under these three heads, some of which lawyers know to be of 
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frequent occurrence, in which there is at present no remedy under 
our system, and which, with your leave, I will read. 

Cases of Accident.—Where a tenant has taken a valuable ijease for 
a considerable number of years, at a rent payable by quarterly instal- 
ments, with a stipulation that the lease shall be void, if the rent be 
not punctually paid, and, by accident, the tenant fails to pay the rent 
at the day appointed, but tenders it immediately afterwards, and the 
landlord, having entered for the forfeiture refuses to receive it, the 
tenant has, at present, no remedy in our Courts; his only remedy is 
in equity. And so, in a great varicty of cases, if not in all cases of 
forfeiture by accident, except in the case of bonds, covenants, con- 
tracts and agreements, where the suit is for a penalty, or the amount 
due, and in the case of mortgages, the party in default, although enti- 
tled to relief in equity, has no remedy in our Courts. 

So, in the case of a defective execution of powers under wills and 
other instruments, by accident, equity will grant relief, but no relief 
can be given by our Courts. 

So, any accident occurring, which may affect, for a time, the amount 
of certain payments, or receipts, to which a party is entitled under a 
will, or deed of trust, from a general fund, so as to debar such party 
from the full amount contemplated by the donor, at law, he may still 
have relief in equity, but can have no relief in our Courts. So, where 
trusts, or powers are to be executed in favor of particular persons by 
a certain individual, and they are not so executed by him in his life- 
time, the proper remedy is in equity, but there is no such remedy in 
our Courts. Innumerable instances might be mentioned, where the 
party has by accident lost his title to relief at law, and yet hasa 
remedy in equity, which is not provided by our law. But these few 
cases will suffice as examples. 

Cases of Mistake-—Where deeds, or other instruments in writing, 
have been drawn up and executed, containing, by mistake, words, 
clauses, or sentences contrary to the plain intent of the parties, and 
their instructions at the time, there is often no relief to be had at law, 
by the party against whom the mistake operates, however material 
that mistake may be. And yet, in equity, the Court will reform the 
instrument, or contract, so as to conform to the plain intent of the 
parties, But our Courts have no authority in equity so todo. A 
case of this sort is reported in Pickering’s Reports, vol. xvi., p. 502, 
under the name of Ewer v. The Washington Insurance Company, which 
will serve as an illustration. In that case, a policy of insurance had 
been executed upon a certain vessel, to the amount of five thousand 
dollars, and in the policy, the day of the month when the vessel was 
last spoken, was by mistake wrongly stated, although a true state- 
ment of the date had been handed to the scrivener, to draw up the 
policy in conformity with it. ‘The vessel was lost at sea, and the only 
objection, which proved to be fatal to the recovery of the loss by the 
party insured, was this mistake in the policy. He failed to recover, 
because our Courts had no power to grant that relief, which courts of 
equity always in such cases afford. 
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There are very many cases constantly occurring, where a written 
instrument contains more or less than the parties intended, by reason 
of mistake, which a court of equity will reform and correct, but which 
our Courts have no power to do, however great the injustice may be, 
of allowing the party to take advantage of the mistake. Many cases 
of this sort may be found in our reports, 

So where a testator cancels a former will, upon the presumption 
that a later will made by him is duly executed, when it is not, relief 
may often be had in equity. But our Courts have no power in equity 
in such cases to give relief. ‘These may serve as instances, where 
equity will relieve in case of mistake, but where our Courts can give 
no relief. 

Cases of actual or constructive Fraud.—The instances where a court 
of law can give no relief, but where equity will afford it, are too nu- 
merous to admit of specification. It must suffice to mention a few.— 
One, who is entitled to an equity of redemption of real estate of great 
value, and which is about to expire by lapse of time, may be induced, 
by the assurance of the mortgagee, that it will make no difference, or 
by some stratagem, to neglect to make a tender of the amount due, 
or call for an account and commence proceedings, until after the pe- 
riod of redemption has elapsed, and the equity is foreclosed. Here 
no relief can be given by our Courts, but the suffering party may 
have relief in equity. A case of this kind happened some time ago, 
and is reported in one of the early volumes of the Massachusetts 
Reports. : 

So a testator may be induced, by the intended devise under his 
will, to omit to charge the estate, which is the subject of the devise, 
with a legacy which he intended, upon the promise or assurance of 
the devisee, that he will pay it. Here our courts could give no relief, 
but relief might be had in equity. 

So a party may be induced to make an absolute deed of real 
estate of great value, under the understanding, that the grantee should 
give back some contract in writing, of which there is no evidence, 
and the grantee may fraudulently afterwards decline to make and 
deliver the writing. Here equity would relieve, but our courts can 
grant no relief. 

So a party, having a power of appointment under a deed or will, 
may make an illusory appointment, by giving a mere nominal share. 
Here equity will relieve, but there is no relief to be had in our courts. 

So there are many cases, where deeds of real estate may be ob- 
tained, under circumstances of fraud, misrepresentation, concealment, 
stratagem, Oppression or undue influence, which our courts cannot 
notice, for want of equity power, but which might be set aside or cor- 
rected, in equity. 

So as to constructive frauds; there are many cases of bargains, 
conveyances and agreements, obtained by persons standing in the 
confidential relation of guardian, executor, administrator, trustee, 
agent, attorney or solicitor, where it is, at least, doubtful, whether our 
courts can give proper relief. But relief may be had in equity. 

Mr. Speaker, what valid reason can be assigned for refusing a remedy 
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in cases like those I have mentioned ? It seems to me, that the sheerest 
prejudice has prevented a bill like this from passing the House years 
ago. And I call upon the House to watch the arguments of the oppo- 
nents of this bill, and see if the objections are not almost entirely of 
an imaginary character. 

But are there no objections to the equity system ? Most assuredly. 
I do not deny, on the contrary, I assert, that there are objections 
which are entitled to serious consideration. But it is worthy of note 
that these objections generally apply with equal force {and validity 
against the common law itself, and they rather relate to the manner in 
which Chancery powers have been exercised, than to the fundamental 
principles of the system. Upon this point a careful discrimination is 
necessary. For to condemn equity jurisprudence on this account 
alone is to pour the severest judgment on the whole common law. 

The constitution of the English Chancery Courts is worthy of care- 
ful attention. The whole of this immense body of law, until a 
comparatively recent period, was administered by the Lord Chancellor. 
This personage, I hardly need to say, is a Minister of State—in 
reality dependant for his situation on the will of Parliament, for he 
comes into office with the Ministry and shares their fate. He is bur- 
thened with the political duties of his office, and possesses more power 
than any officer in our government. To intrust such an officer with 
the most important judicial station in the State, is so contrary to the 
genius of our institutions, that we almost doubt the character of a 
system that tolerates it. 

Nor is this all. The individual peculiarities of some of the recent 
Chancellors have done much to favor the opposition against the system, 
in England and America. To one man I can trace a vast deal of the 
prejudice against a Court where he presided for nearly half a cen- 
tury—a man who was deeply learned in all the lore of his profession— 
whose intellectual superiority will be acknowledged in all time, and 
whose character became stamped in living characters upon the juris- 

rudence of his day. Need I mention the name of Lord Eldon ? 

his eminent man was Lord Chancellor of England, for an unexam- 
pled length of time at the most interesting period of English history. 
He was from principle opposed to the popular will. A tory of the 
most intense character, he stood upon the principles of his party with 
a constancy that has no parallel. He opposed every reform—every 
improvement—every innovation. While Fox, and Burke, and Sheri- 
dan, and Brougham were pressing forward in the cause of liberty and 
true principles with unexampled ability, and often with a prospect of 
most brilliant success, the Lord Chancellor—ever vigilant—ever in 
earnest—was their most constant, most able and most indefatigable 
opponent. And when the waves of popular reform, swayed by the 
most eloquent of modern orators, seemed about to overwhelm the 
Constitution and shake the throne, the Chancellor stood, at one time 
almost alone, 

—Like Atlas, firm, 


While storms and tempests thundered on his brow, 
And Oceans broke their billows at his feet. 
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Meanwhile from this inveterate opposition to all improvements in his 
Court—from his numerous and exhausting political duties—from his 
dilatory habits—the equity business accumulated to an unprecedented 
extent. The most injurious delays occurred. The Court became 
overwhelmed with business; and from the unpopularity of the Chan- 
cellor, the bitter complaints of suitors, and the denunciations of the 
bar, a prejudice was created against the whole system, which the 
debate on this floor has shown to be still quite active in our own Com- 
monwealth. Persons who are not disposed to investigate, or who are 
incapable of careful discrimination, attach to the political duties of 
the Lord Chancellor, his power as a chancery judge; and Lord Eldon 
is regarded as the personification of equity, as a system of remedial 
justice. 

In this Commonwealth we seem to have inherited this prejudice, 
and the inconsiderate remark of Selden, respecting the Chancellor’s 
foot, uttered in the inconsiderate hours of table talk, has more weight 
with many minds than the most able arguments. 

Mr. Speaker, is it necessary for me to say, that this bill contem- 
plates no such power as that wielded by an English Chancellor—no 
such Court as that in Westminster Hall? The advocates of this 
measure only: desire that the principles of equity may be administered 
according to the forms best adapted to our character and circum- 
stances; they wish for remedies where none can now be obtained; they 
desire the pure and elevating principles of equity jurisprudence to 
come in aid of the cumbersome, and sometimes harsh and rigid, and 
inadequate principles of the common law; they would afford every 
citizen a remedy for every wrong, first at the common law,and failing 
there, then in equity. 

Against this measure I have yet heard nothing that deserves the 
name of argument. There is abundance of prejudice—of assertion 
and of declamation. But I have heard no facts—no details—no 
statistics. I call on the opponents of this measure to show why we 
should be so far behind our sister States in this mattere-why we 
should not afford every citizen a remedy in every case of fraud, acci- 
dent or mistake ? 

The gentleman from South Hadley, (Mr. Smith) has alluded in 
terms of reproach and warning to the chancery jurisdiction as exist- 
ing in New-York. Mr. Speaker, I do not stand here as the advocate 
of the New-York equity system. Nor is it necessary to my purpose. 
I have never been an admirer of the administration of remedial jus- 
tice in that State, and although I do not profess any practical knowl 
edge of the system there, from what I do know of it, I have no desire 
to adopt it here. 

It has long been a mooted point, whether equity should more prop- 
erly be administered in the same tribunals with the common law, or 
in those which are distinct. It is not necessary to enter into this dis- 
cussion on the present occasion. The policy of Massachusetts on 
this point is fixed. For a long series of years we have invested our 
Supreme Court with limited Chancery powers, and when we are 
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teady to extend these powers, we shall undoubtedly confer them on 
the same tribunal. Whatever, then, may be the faults of the system 
in other States, where the tribunals are different, they ought to have 
no influence in this discussion, unless it can be shown to be the inevi- 
table tendency of equity jurisprudence to lead to these very evils. 

The gentleman from Billerica, (Mr. Eames) has referred to the 
Constitution. I call his attention to that article in the bill of rights 
which declares that “ cvery subject of the Commonwealth ought to 
find a certain remedy, by having recourse to the laws, for all injuries 
or wrongs which he may receive in his person, property, or character, 
He ought to obtain right and justice freely, and without being obliged 
to purchase it; completely, and without any denial; promptly, and 
without delay ; conformably to the laws;” and I call upon the House 
to carry out its provisions. —__ 

Mr. Speaker, nothing is mote common than to hear complaints at 
the injustice of law : and cases are often referred to where, by the 
rigid and unbending rules of law, apparent injustice has been the 
result, In many cases where equity would fyrnish adequate relief, it 
is not uncommon to hear most serious complaints at the technical absur- 
dities of the law which prevent the attainment of equal and substan- 
tial justice. In this manner the law is often brought into contempt, 
and by persons of intelligence too, while the ignorant murmur at the 
whole science of jurisprudence, and those who follow its practice as 
the business of life. I de not intend to admit, that these cémplaints 
are always well founded; nor do I wish the House to suppose, that this 
bill will remedy all the evils complained of. A perfect jurisprudence 
can scarcely be expected in the present state of the world. And it 
ought to be recollected that the complaints as to the operation of the 
laws do not ordinarily céme from lawyers. They sec and feel them, 
but are too apt to look upon them as necessary defects in every 
system. But when, from a knowledge of these jebile, we undertake 
to point them out and suggest a remedy, the cry is at ence raised—it 
has been raised here to-day— that we are actuated solely by selfish 
considerations and a desire to increase the very evil complained of 
What injustice is this! Membets say they do not understand. this 
bill, and when those who, from their professional avocations do under- 
stand it, step forth to defend it, we at once hear the cry that it is a 
lawyer’s measure ! 

Mr. Speaker, I think I have shown, that there are evils which this 
bill will meet; that there are wrongs for which it will provide a 
remedy. Every person who is familiar with the proceedings in our 
courts of justice, knows that, in the present state of our laws, cases of 
gross injustice have frequently occurred, where no remedy could be 
obtained. Some Shylock insists upon the very letter of the bond, 
and will only be satisfied with the pound of flesh. On such occa- 
sions, the injured party calls upon the tribunals of justice for protec: 
tion; and although conscious that the strict rule of law is against him« 
he appeals to those who administer the law to do him justice, even at 
the expense of precedent. 
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“T beseech you 
Wrest once the law to your authority. 
To doa great right, do alittle wrong, 
And curb this cruel devil of his will.” 

But Sir, if the judge is honest—if he feels the obligation of his 
oath—he will say, he must say, that he can afford no redress. He 
will tell the injured party that we have not yet adopted in this Com- 
monwealth the great and free principles of remedial justice, and he 
must administer the law as he finds it, without the least variation from 
precedent and rigid rules. 

“ There is no power 
Can alter a decree established; 
T’will be recorded as a precedent; 
And many an error, by the same example, 
Will rush into the State: it cannot be.” 

Mr. Speaker, it is time for me to draw these remarks to a close. I 
have spoken of the nature of Equity Jurisprudence, and have traced 
its introduction with the common law, into most of the States of this 
Union. 

Sir, we are indebted to England for most that we enjoy as a civil- 
ized people. Her arts have found their home in our own land. Her 
literature is all our own. Above all, we are indebted to her for the 
free principles of her jurisprudence. From her we have received that 
Saxon bulwark, the trial by jury. In adopting her judicial system, 
let us take all of it that is applicable to our situation. Do not let us 
be satisfied with the common law, its cumbrous forms and rigid 
technicalities, while we reject the pure and elevating principles, the 
admirable harmony and the effective remedial character of her Equity 
Jurisprudence. Equity and Common Law are the complement of 
each other. Any system of jurisprudence, which excludes either of 
these, must be incomplete. As in every well-organized and healthy 
body there are two lobes, constituting the lungs, so in every complete 
system of jurisprudence, there must be those two great lobes, Equity 
and Common Law. Neither willdo alone. Both are requisite. The 
administration of justice in our Commonwealth seems to pant often, and 
to draw its breath with difficulty, wanting, as it does, to a great 
extent, one of these vital parts. 

Sir, I call upon the House to carry out the principles of the Con- 
stitution of this Commonwealth. To provide tribunals by which 
every citizen may obtain right and justice frecly, and without being 
obliged to purchase it; completely, and without any denial; promptly, 
and without delay; conformably to the laws. 
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Circuit Court of the United States for the District of Ohio, Cincinnati, 
July Term, 1844. 


Brooxs anp Morris v. BIcKNELL AND JENKINS. 
[Reported by Judge McLean.] 


A transcript from the patent office may be corrected by another transcript duly cer- 
tified. 


A defective transcript cannot affect one that is complete. 


It is not essential to the validity of a renewed patent, that the proceedings of the 
Board should be stated at length. 


It must appear that the subject of renewal was before thé Board, and that their decis- 
ion was in favor of it. 


The functions of the Board, are, in their nature, judicial. 
Copies from the records of the patent office, of assignments, are evidence. ’ 


The administrator of a deceased patentee has a right to apply for and obtain a renew- 
al of it, in his own name. 


The patent law gives an exclusive right, but this is not a monopoly in its odious sense. 
The act should be liberally construed to effectuate its objects, 


In making a disclaimer of a part of an invention claimed through mistake, the per- 
son making it must state his interest in the patent. 


By a rule of Court, all formal objections, to taking depositions, must be indorsed on 
them before the trial. 


A patentee has a prima facie right to the thing patented. 


An administrator of a patentee, may assign the patent which has been renewed in his 
own name. 


The thing invented must be so described as to be distinguished and known. 


If a machine be improved, the improvement must be so described as to distinguish the 
new from the old. Where this is not done the patent is void. 


Whether the thing invented be sufficiently described is a question of law. 


If in describing the invention technical terms are used, peculiar to mechanics, evi- 
dence may be given as to the import of such terms, and a jury must decide. 


Woodworth’s patent is void, if it rest upon a claim to the improvement of a machine. 
No improvoment is stated so as to distinguish it from any other part of the machine. 


But the description may sustain the patent, for the combination of certain mechanical 
structures. 

Whether the description in Woodworth’s schedule is sufficient to enable a skilful 
mechanic to construct the machine, is a question of fact for the jury. 

The opinions of experts, or persons skilled in the structure of machines, is evidence. 


Such evidence will be weighed by the jury, but in coming to a decision they will ex- 
ercise their own judgments. 


Where witnesses differ, as they usually do, on such subjects, the jury will not decide 
by their numbers, but the weight which the different witnesses are entitled to; 


Where more is claimed by a patentee than he invented, he must, within a reasonable 
time, disclaim the part not proporly claimed, or his patent will be void. 
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Whether a disclaimer has been made within a reasonable time, is a mixed question of 
law and fact. Such a question is properly referred to the jury, with all the cireum- 
stances of the case, under the instruction of the Court. 


Until the act of 1837 was passed, no negligence could be attributed to the patentee or 
his administrator in this case. 


The invention to be valid must be new. 

And this is equally the case, whether the invention claimed, consist of an entire ma- 
chine, the improvement of a machine ora combination of several mechanical powers, 

If the thing claimed to have been invented, has been before made, or described in 
any public work, the discovery is not new, and the patent is, consequently, void. 


A machine which is not the same in principle does not infringe on the rights of the 
patentee. 


To establish an infringement of a combined maehine, all the pasts which form the 
combination, must be imitated. 


The patent is for the entire machine as combined, and not for its parts. 
The parts combined, being before known, are not withdrawn from the eommunity. 
Changing the position of a machine does not alter its principle. 


The principle of a machine depends upon its peculiar structure, by which a certain 
effect is produced. 


Machines may differ somewhat in their structure, and yet be substantially the same. 


If they are substantially alike in their structure, and produce a similar effect, they 
are in principle the same. 


The word substantial, as here applied, is not susceptible of a specific definition. 
But the term is go used, in courts of justice, and in the ordinary affairs of life. 


Messrs. Wricut and Corrin appeared for the plaintiffs, and Messrs. 
Waker, Te.rorp, and Puan, for the defendants, 


Opinion of THE Court. ‘This is an issue direeted out of chan- 
cery. The pleadings are filed and so made up as to try every ma- 
terial fact, involving the validity of Woodworth’s patent for planing 
boards, and also the renewal of that patent. 

On the trial an objection was made toa certified copy of the patent, 
because it contained specifications and a drawing of the machine 
which were not attached to a certified copy of the same patent that 
was used at a former term, on a motion for an injunction in this case. 

The Court held that as the copy offered in evidence was duly cer- 
tified under the act of Congress, it was evidence. That if there were 
any inaccuracies in the copy, they might be shown by other certified 
copies. That a former and defective transcript, could not affect a full 
and corrected copy. 

It was objected that the fourth page of the schedule which relates 
to the renewal, does not show a compliance with the provisions of the 
statute. 

The 18th section of the Act of the 4th of July, 1836, requires: 

1. That a patentee who desires an extension of his patent shall 
make application to the commissioners of the patent office, setting 
forth the grounds thereof, and shall pay into the treasury forty dollars. 
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2. The commissioner is required to give notice in one or more 
newspapers of the time and place where the application will be con- 
sidered. 

3. The Secretary of State, the Solicitor of the Treasury, and the 
Commissioner of the patent office, who constitute a board for that 
a pt shall sit at the time and place designated in the notice, and 
shall hear the evidence for and against the extension; and if the 
board shall be of the opinion that an extension of the patent is neces- 
sary to remunerate the inventor, the commissioner is required to extend 
the patent by making a certificate therefor, which certificate, with a 
certificate of the board as to their judgment and opinion, shall be 
entered on record in the patent office. 

The transcript of the renewal shows that the board, without nam- 
ing them, had the application forthe renewal before them; and that 
they decided in favor of an extension of the patent; on which the 
commissioner renewed the same, and certified in the words of the 
act, that the extension, with the certificate of the decision of the 
board, was recorded in the patent office. 

The transcript does not state, the payment of the money, the notice, 
the meeting of the board, and the grounds of the decision, all of 
which it is contended, must be stated to make the extension of the 
patent legal. That it is a special proceeding which must be in strict 
accordance with the statute. 

The proceeding before the board was not necessarily exparte. 
Those who contested the right of Woodworth, had a right to appear 
and oppose the renewal of the patent. Whether there was such 
opposition does not appear from this transcript, but it does appear that 
the subject was before the board, that they were in favor of extend- 
ing the patent, aud that their decision, with the extension by the 
commissioner, was recorded. This is no doubt the general form used 
in such cases, adopted by the patent office. It is less technical than 
is required in a judicial record, but the proceeding is summary and 
does not require the same degree of particularity. The function of 
the board is, in its nature, judicial. Parties are brought before them, 
as well those who oppose the extension of the patent as those who 
apply for it; and evidence on both sides being heard, the board pro- 
nounce their judgment. 

The proceeding, therefore, is not like a tax sale, where every step 
must be proved or the title fails. But it is in the nature of a judicial 
action where, jurisdiction being acquired, no subsequent errors can 
affect the title of a purchaser under execution. 

This Court cannot prescribe the form, in which duties devolved 
upon the executive branch of the government shall be performed. 

e can only say whether enough appears to @how that the subject 
was before the board, and their decision, And this it appears to me 
is sufficiently shown from the transcript. 

The plaintiffs afterwards gave in evidence another transcript from 
the office, showing the notice by the commissioner, the meeting of the 
board in pursuance thereof, their adjournment and their decision in 
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favor of the extension of the patent, after hearing evidence for and 
against it. 

Certified copies of assignments were offered in evidence and ob- 
jected to, unless the originals were produced. 

The Court held that as all assignments of the patent or any part 
of it, were required by the act to be recorded in the patent office, 
and as copies of the records are made evidence, the objection must 
be overruled. That the plaintiffs could not be presumed to have pos- 
session of any of the original assignments, except the one under which 
they immediately claimed. That assignment was offered in evidence 
and received without objection. 

The question was raised as to the right of the administrator, to 
apply for an extension of the patent in his own name. 

his point was considered on the motion made for an injunction 
and decided in favor of the administrator, in whose name the patent 
was extended. That decision was not made without hesitancy, and 
the doubts expressed by Judge Story of its correctness, in the very 
recent case of Woodworth and Brown v. Gould, which brought up the 
same question on the same patent, has somewhat shaken my confidence 
in the view formerly taken. As the point will be taken before the 
Supreme Court, I {deem it unnecessary to discuss it at large. My 
opinion though shaken, is not changed. On a full discussion in the 
Supreme Court, I may find reasons to Jead me to a different result, 
But it still seems to me, that the renewal of the patent in the name 
of the administrator is so clearly within the spirit and policy of the 
act of 1836, it should be sustained. 

There is nothing that the act requires the patentee to do which 
may not be done by his administrator, except the oath of the ascer- 
tained value of the invention, and of the receipt§iand expenditures, 
&c. But these receipts and expenditures may be ascertained by the 
books of the patentee, or from other evidence. The avowed object 
of the law in granting an extension of the patent is, to give an ade- 
quate remuneration to the patentee for “his time, ingenuity and ex- 
pense; he having satisfactorily shown to the board, that he had not 
received such a remuneration.” Now why should this remuneration 
be withheld from the heirs of a deceased patentee. If a patentee die 
after his invention, and before he obtains a patent, his administrator 
may apply for and obtain it, The same reason and justice require a 
renewal in behalf of the heirs, where the remuneration has been in- 
adequate. It is true the act does not expressly so provide. 

The patent law, it is argued, gives a monopoly, and therefore it 
should be strictly construed. 

This law gives a monopoly, but not in an odious sense. It takes 
nothing from the comimunity at large, but secures toythem the great- 
est benefits. Distinguished as many names have become in different 
ages of the world, the names of Fulton and the inventor of the cotton 
gin, with all intelligent men will be placed in the first rank of human 
benefactors. ‘To remunerate inventors for their “ time, ingenuity and 
expense,” the law gives to them the exclusive right of selling their 
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invention for a limited period. When we consider the inestimable 
advantages which, result to the world from the “ labor, ingenuity and 
expense” of inventors, so far from classing them with monopolizers, 
they should be regarded as public benefactors. And in order to se- 
cure to them the remuneration which the law provides, a liberal con- 
struction should be given to it. 

Of this opinion was the late Attorney General Grundy, who was 
consulted by the Board under the act, as to the right of the adminis- 
trator to renew the patent, before they acted on the subject. His 
opinion, which is found in Executive doc. 123, 6 vol. Ex. doc. page 
1260, 1840—A41, is in favor of the right of the administrator in behalf 
of the heirs to extend the patent. And it seems the board acted on 
this opinion which coincided with their own judgment. 

In the case of Van Hook v. Scudder and Dayton, in 1843, Judge 
Thompson, it being one of the last causes heard by him, and which is 
reported in pamphlet form, observes on this very question, “ but it is 
further objected, that the patentee died before the patent expired, and 
that he never made any application for its extension; that the exten- 
sion was granted upon the application of the administrator of the 
patentee, and that the law does not authorise an extension upon such 
an application. I am of the pg that an administrator or execu- 
tor may make the application for the extension of a patent, where the 
patentee is dead, and that the patent may lawfully be extended on 
such an application.” 

In Grant et al. v. Raymond, (6 Peters, 241), in speaking of the power 
of the Secretary of State to receive the surrender of a patent which 
was void for a defective specification, and issue a corrected one, the 
late Chief Justice says, “it is true that the act of Congress contains 
no words which expressly authorise the secretary to issue a corrected 
patent,” &c. “ The force of this objection, and the argument found- 
ed on it, he says, is felt. If the new patent can be sustained, it must 
be on the general spirit and object of the law, not on its letter.”— 
And on this view of the statute the Supreme Court sustained the cor- 
rected patent, and held that it had relation back to the emanation of 
the original patent. 

Now this would seem to be a more liberal construction of the sta- 
tute to effectuate its object, than is required to sustain the right of the 
administrator. Upon the whole, the former ruling of the Court on 
this point will be adhered to, in order that the question may be made 
before the Supreme Court. 

It is objected, that the disclaimer of the invention of circular saws, 
entered by the administrator, is insufficient, as it does not state the 
interest he had in the patent. 

The 7th section of the act of the 3d of March, 1837, provides, that 
where the speeification is broader than the inVéntion, the patentee, 
his administrators, executors and assigns, may disclaim such parts as is 
not claimed under the patent—* stating therein the extent of his in- 
terest in such patent.” The administrator in whose name the patent 
was extended does expressly state, that he is the patentee and refers 
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to the patent as showing his interest. This is sufficient under the laws 
and the objection is, therefore, overruled. 

Certain depositions, offered in evidence, were objected to, as two 
notices of taking them were given and it does not appear under which 
the depositions were taken. 

But the Court overruled the objection, it being an objection as to 
the mode of taking the depositions, which, before the commencement 
of the trial, had not been indorsed on the depositions as required by 
rule of Court. 

The deposition of Strong being offered in evidence, was objected 
to on the ground of interest, he having an equal interest with the 
patentee in the original patent. 

It appears that Strong executed and delivered a quit-claim of his 
interest, to the administrator, some time before the administrator sold 
and transferred the interest now claimed by the plaintiffs. Strong, 
therefore, cannot be affected by the verdict in this case, and that is 
the true test of his competency. It is not perceived how he can have 
any interest in the renewed patent. The objection is overruled. 


The evidence being closed, the cause was argued on both sides, at 
om length and with much ability. The Court charged the jury as 
ollows: 

The importance of this case, gentlemen of the jury, is shown by the 
time which has been taken up in its investigation, and the great in- 
terest evinced by the parties concerned. It seems that suits have 
been brought under Woodworth’s patent, in different parts of the 
Union for infractions of his rights. This shows, satisfactorily, that the 
invention contended for must be of great value. 

The patent and the assignments under it, give to the plaintiffs a 

rima facie right, which must prevail unless the ndants shall show 
it to be invalid, or that it cannot operate against them. The defence, 
as made before you, mainly rests upon five grounds. 

1. That the assignment by the administrator, under which the 
plaintiffs claim, is invalid. 

2. That the specifications are so defective as to render the patent 
void. 

3. That the patent is void, because the patentee claimed more 
than he had invented. 

4, That the specifications are taken mainly from Bentham’s ma- 
chine. ' 

5. That the machine of the defendants’, in principle, is different 
from that of the plaintiffs’. 

If any one of these grounds shall be sustained it must defeat the 
action of the plaintitis, 

And first, as to the assignment by the administrator. If the ad- 
ministrator had a right to renew the patent in his own name, it would 
seem to follow that he must have the power to sell and transfer it.— 
An administrator under the laws of New-York, cannot exercise his 
functions beyond the jurisdiction in which his authority was conferred. 
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He cannot bring suit in another State except under the sanctions of 
the laws of such State. But the right in question was not acquired, 
and could not be assigned, under the laws of New-York. The act of 
Congress directs the mode in which the assignment shall be made, 
and where it shall be recorded. The administrator was recognized 
as the legal representative of the deceased, and the renewal of the 
patent was granted in hisname. This right is personal property, and, 
as a matter of course, would go to the administrator. The act of the 
government makes the administrator the trustee for the heirs of the 
deceased patentee, by the extension of the patent in his name, and 
he is responsible to the heirs for a faithful execution of his trust. Had 
the patent been renewed in the name of any other person, in trust for 
the heirs of Woodworth, he would have incurred the samie responsi- 
bility. = 

The right in the hands of the administrator was a unit, extending 
throughout the United States, which, it seems to me, he had the power 
to sell and transfer in the State of New-York, the same as any othet 
personal property of the estate; and no reason is perceived why the 
right may not be conveyed in parts so as to suit purchasers. 

It is supposed, that to sustain the right of the assignees they must 
show that this interest was appraised, advertised, and sold, the same 
as the other personal property of the deceased was required, by the 
laws of New-York, to be appraised and sold. This formality need 
not be shown by the purchaser of personal property. He, taking pos- 
session of the property under a purchase from the administrator, can 
hold it, unless the transaction be fraudulent. Upon the whole, as no 
fraud is alledged or proved, the assignment of the right in question 
must be considered valid. 

I come now to the second ground, which is, that the specifications 
are defective. Ifthis be so the patent is void. 

By the act of 1793, the applicant for a patent is required “ to de- 
scribe the thing invented, in such full, clear, and exact terms, as to 
distinguish the same from all other things before known, and so as to 
enable any person skilled in the art or science of which it is a branch 
to make the same.” 

In requiring this specification the law has two objects. Fitst, as 
the grant gives an exclusive right, that the nature and extent of it 
may be understood; and secondly, that when the exclusive right ceases, 
from the description, the machine may be constructed. 

A question is raised, whether the thing claimed to have been in- 
vented is sufliciently described in the patent, is a matter for the deter- 
mination of the Court or jury. In its nature it is a question of law, 
for it depends upon the construction of a written instrument. If tech- 
nical terms be used peculiar to mechanics in describing the invention, 
evidence may be heard in explanation of those terms, and in such case 
a jury may be necessary. If this point were ordinarily referable to a 
jury, the decisions on the same instrument would be as variable as the 
names of the parties. ‘To produce uniformity of decision, the Courts 
must give a construction to all written instruments. In this mode, by 
VOL. Il. 3 
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the application of known rules of construction, the specifications of a 
patent are construed and settled as regards the thing invented.— 
Whether the description is so particular as to enable a mechanic to 
construct the machine, is a question for the jury. But unless the 
thing claimed to be invented is so described as to be known, in the 
language of the statute, from every other thing, the patent is void— 
And this must be determined by the Court. 

What does Woodworth, in his specifications, claim to have invented? 
Does his invention consist of the improvement of a machine, or in the 
combination of known mechanical structures? If the former be 
claimed, then I have no hesitancy in saying the specifications are de- 
fective, and that the patent is void. 

In his schedule Woodworth says, “the plank, boards or other ma- 
terial, being reduced to a width by circular saws or friction wheels, 
as the case may be, the application of which to this purpose he claims 
to have invented.” Now this is all he says of circular saws, How 
they are to be applied he does not say, Such a description it would 
seem to me is so defective as to be regarded as surplussage. It is true 
circular saws have been disclaimed, and of course do not now consti- 
tute any part of the inventionclaimed. But independently of the dis- 
claimer, they are not only so vaguely described, and so disconnected 
with every other part of the patent, that I do not well see how they 
could have vitiated it. If he had said, that the boards being reduced 
to a width by a hand saw, would any one have supposed that he 
claimed the invention of a hand saw. And I cannot distinguish be- 
tween the two cases. 

But Woodworth proceeds, the board “is then placed on a carriage 
resting on a platform with a rotary cutting wheel in the center, either 
horizontal or vertical. The heads of circular plates fixed to an axis, 
may have one of the heads movable, to accommodate any length of 
knife required. The knife fitted to the heads with screws or bolts; 
or the knives or cutters for moulding by screws or bolts to cogs, con- 
necting the heads of the cylinder and forming with the edges of the 
knives or cutter a cylinder. The knives may be placed in a line 
with the axis of the cylinder, or diagonally. The plank or other ma- 
terial resting on the carriage may be set so as to reduce it to any 
thickness required; and the carriage moving by a rack and pinion, or 
rollers or any lateral motion, to the edge of the knives or cutters on 
the periphery of the cylinder or wheel, reduces it to any given thick- 
ness.” He does not claim the invention of cutter wheels, “ knowing 
they have been long in use.” 

Now if he claims an improvement of a machine, in what does that 
improvement consist? It is not the cutter wheel, nor the planing 
irons fastened upon it. These were known long before. The car- 
riage, rack and pinion, were also known. What is claimed as new, 
and how is it distinguished from the old? There is nothing on the 
face of the patent or specifications which can enable any one to say, 
what is new and what is old. If he has added something to a ma- 
chine, which is new and which he claims as his improvement, he 












Brooks and Morris v. Bicknell and Jenkins. 19 


must describe it. But no such description is given. “The applica- 
tion of the machine to the planing, tongueing and grooving of boards, 
does not show what part of the machine is new.” He can then have 
no shadow of ground on which to sustain his patent, for an improve- 
ment of a machine. 

In such a claim it may not be necessary to describe the machine 
before it was improved; this is sometimes done, and it shows with 
greater distinctness the improvement. But it is essential, that the 
part improved should be so distinctly stated, as to be distinguished 
from every other part of the machine. What has been said of the 

laning cutters, applies equally to the grooving and tongueing cutters. 
here is no statement of the part invented. ‘To groove and tongue 
boards is an old operation. The cutters are not new. What part then 
isinvented? From the specifications, no one can answer this question. 

It is not enough to give such a description of the machine patented 
as to show, by comparing it with other machines, what part has been 
invented. In Evans v. Eaton, (7 Wheat. 356) the Supreme Court 
say, ‘‘a description of the machine which mixes up the new and old, 
but does not describe what the invention is, cannot be sustained.” 
Where an improvement on a machine referred to the previous ee 
of the machine, as showing the part invented, it was held sufficient. 
Harmar v. Playne, (11 East, 101). It is not enough that the thing 
designed to be embraced by the patent should be made apparent on 
the trial, by a comparison of the new with the old machine. Dizon v. 
Mayor, (Cox Di. 553). 

he specifications must be complete. No defects can be obviated 
by extraneous evidence at the trial. In this view it seems clear, and 
from the authorities cited, that Woodworth’s patent, for an improve- 
ment on a machine, is wholly unsustainable. 

If the validity of the patent can be maintained, in this respect, it 
must be upon the ground that the invention consists in a combination 
of known mechanical powers, by which certain results are produced. 
In this combination consists the novelty. And I am inclined to think, 
that the specifications show with reasonable certainty, the combina- 
tion of which the invention consists. 

Plane bits are combined with the rotary wheel by which, connected 
with the structure described, the planing operation is performed.— 
“‘ He claims as his invention the improvement and application of cut- 
ter or planing wheels to planing boards, &c., and also his improved 
method of cutters for grooving and tongueing, &c.” And he de- 
scribes how the above operations may be so combined as to plane, 
tongue and groove at the same time. His “improved method of cut- 
ters, for grooving and tongueing” means the arrangement of such 
cutters, as described in the body of the specifications. And the appli- 
cation of the planing cutters to planing boards, combined with the 
action of the other cutters, constitute the invention claimed. 

Having considered the question of law as to the description of the 
thing invented, it will be for you, gentlemen, to decide whether the 
combination, of which the novelty consists, is so described as to enable 
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You have heard much 





a skillful mechanic to construct the machine. 
evidence from machinists on this point. 

Charles M. Keller, a witness, states, that he is a mechanical engi- 
neer, and has been connected with the patent office since 1822. Up 
to 1829 he assisted his father who had charge of the models, He 
then succeeded his father. In 1836, under the new organization of 
the office, he was appointed examiner of patents, which office he still 
holds. His duties require him to examine all applications for patents, 
to see whether they are conformably to law. He is a practical me- 
chanic, and well acquainted with machinery. The specifications of 
Woodworth’s patent he has frequently examined, in connection with 
the drawing, and in his opinion a skillful mechanic, from the drawing 
and description could, without any invention, construct Woodworth’s 
machine. The velocity of the moving parts of the machine, and their 
proportions, he thinks, need not be stated, as these should be left to 
the adjustment of the constructor. 

Wn. P. N. Fitzgerald, is an assistant examiner of patents, with Mr. 
Keller, and he coincides with the above statement. 

Doctor Locke has closely attended to the science of mechanics for 
forty years, and is a practical mechanic, having in his philosophical 
experiments, been in the habit of constructing machines; he agrees in 
opinion, substantially with Mr. Keller. 

Messrs. Kellum, Wells, and sixteen other witnesses, all of whom 
are machinists, some of them having long been engaged in the con- 
struction of machines, and they agree in saying that a skillful me- 
chanic could, from Woodworth’s specifications, make a planing 
machine in principle the same as Woodworth’s. 

On the part of the defendants several witnesses have been sworn. 

Doctor Jones has long been Editor of a periodical work chiefly de- 
voted to mechanics, He was for several years Superintendant of the 
patent office; and since then has been much engaged in the theory of 
mechanics. At the time Woodworth applied for his patent he was at 
the head of the patent office. He then thought the specifications 
were defective, and so stated to Woodworth’s agent. A skillful me- 
chanic, in his opinion, could not, without the aid of inventive talent, 
from Woodworth’s specifications, construct the planing machine 
claimed by him. 

Messrs, Phillips, Straub, and five other witnesses, all of whom are 
experienced machinists, agree with Doctor Jones, as to the defective- 
ness of Woodworth’s specifications, Some of them, and particularly 
Mr. Phillips, give as a reason for their opinion, that the proportions 
of the different parts of the machine are not stated, nor the velocity 
of its movements. 

Great respect is due to the opinions of professional men, on matters 
which relate to their professions. On such subjects and on such sub- 
jects only, are the opinions of witnesses received as evidence. This 
rule applies as strongly to mechanics, as to any other profession ‘or 
business. From the facts stated by the witnesses in this case, you 
perceive that the science of mechanics is no contracted profession. 
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It affords a range for the highest mental vigor, and requires as deep 
thought, as nice a discrimination, as any other pursuit. The lights of 
chemistry and of the highest branches of the mathematics, are sub- 
servient to it. Noone can be an accomplished machinist, who has 
not studied with Some success the laws of physics. 

A model of Woodworth’s machine, as claimed by the plaintiffs, is 
exhibited to you and its parts have been explained. On this as on 
every other subject submitted to the jury, they will exercise their own 
judgments. You will weigh the opinion of the witnesses, but your 
decision should not turn upon their number. You are made acquaint- 
ed with the circumstances under which the witnesses testified, and the 
opportunities they had had of knowing the facts sworn to by them. 

hese will be taken into view in considering their statements. In 
effect the defendants hold the affirmative on this point. The right of 
action by the plaintiffs can be defeated only, on this head, by showing 
that the specifications are so defective as not to enable a skillful me- 
chanic to construct the machine claimed. 

The utmost precision in the description of the machine is not to be 
expected, nor is it essential, Parts of machinery and processes gener- 
ally known need not be described. A wedge, pullies, rollers, rack 
and pinion, and other things, known to all mechanics, will be supplied 
by the machinist, without stating their size or structure. Nor is it 
essential to state the propertionate parts of a machine, nor the velocity 
of its operations, These are matters of adjustment for the eye and 
judgment of the constructor. Whether a machine be large in its 
parts or small, its motion slow or quick, makes no difference in the 
principle of it. If a planing machine operate on a soft substance, its 
motion must hosaunelie be slower than on ahard one. By a detailed 
description of things generally known, and not essential to the im- 
provement or combination invented, the statement is rendered more 
prolix and less perspicious. 

The third ground of defence assumes, that the patentee claims more 
than he invented. 

This involves the validity of the disclaimer made on the 2d January, 
1843. The original patent expired the 27th December preceding, it 
was renewed on the application of the administrator, the 10th No- 
vember, 1842. It is earnestly contended that the right of entering a 
disclaimer was lost by an unreasonable delay. The original patent 
was dated in 1828 and the disclaimer was not entered until after it 
expired. ‘This it is insisted shows gross negligence, both on the part 
of the original patentee and his administrator. 

On the other side it is contended, that though the disclaimer may 
not have been made in a reasonable time, it does not, under the act 
of 3d March, 1837, defeat the right of action, but only the recovery 
of costs by the plaintiffs. 

The 7th section of the act authorises a patentee where “ through 
inadvertence, accident or mistake,” he has claimed in his specifica- 
tions more than he has invented, to disclaim such part. And the 
disclaimer is considered and taken as a part of the original specifica- 
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tion, provided it shall not affect any action then pending, ‘* except so 
far as may relate to the question of unreasonable neglect or delay in 
filing the same.” 

The 9th section provides that when through “ mistake, inadvertance 
or accident,” more is claimed than invented, the patent shall be deemed 
valid for so much of the invention, as shall be truly and bona fide the 
patentees. And such patentee, his assigns, &c., shall be entitled to 
maintain a suit for an infringement; but he shall not recover costs 
against the defendant, unless he shall have entered at the patent office, 
prior to the suit a disclaimer. Provided, however, that no person 
bringing any such suit shall be entitled to the benefits of the provi- 
sions contained in this section, who shall have unreasonably neglected 
or delayed to enter at the patent office a disclaimer as aforesaid.” 

This section gives to the patentee a right of action for an infringe- 
ment, though he has claimed more than he invented; and if a disclaimer 
of the part improperly claimed be made before the suit was commenced, 
with his damages, costs may be recovered. If such disclaimer be not 
made, the judgment must be for damages without costs. But the 

roviso declares “ that no person bringing suit, shall be entitled to the 
benefits of the provisions of the section, who shall have unreasonably 
neglected or delayed to enter the disclaimer.” Now is it not clear, 
that an unreasonable neglect or delay, to enter the disclaimer, cuts off 
the patentee from all the benefits of the section. Not only, that he 
shall not recover costs, but that he shall have no right of action. 
This is, undoubtedly, the true construction of the section. 

The question is raised whether the unreasonableness of the delay to 
enter the disclaimer is a question of law or fact. I think it is a mixed 
question of law and fact, and must be decided by the jury under the 
instructions of the Court. 

In deciding this point, gentlemen, you will take all the circumstances 
of the case, which bear upon it, into consideration. Until the act of 
1837 was passed, which authorized the disclaimer, neither the patentee 
nor his representative was in default. 

On the 14th of February, 1838, letters of administration were 
taken out on the estate of the patentee. How long before that time 
he died does not appear. From the time the administrator obtained 
an extension of the patent until the disclaimer was entered, five years 
and some months elapsed. It is proved that in 1835, on trial before 
the Circuit Court of the United States, Woodworth’s patent was 
declared to be void, on the ground that he claimed more than he had 
invented. 

Woodworth must have died in less than a year after the act of 
1837 took effect. The administrator who represented the personal 
rights of the deceased, cannot be presumed to have been as well 
acquainted with the defect in the specification and the mode of reme- 
dying it, as the ees The jury will, therefore, duly consider the 
change in the legal ownership of the patent, and the causes which 
produced it; and they will require less vigilence from the administrator 
than from the original patentee. The disclaimer was made in six 
days aiter the expiration of the original patent. 
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No injury or hardship seems to have been suffered by any one, 
from the delay in making the disclaimer; certainly none could have 
been experienced by the defendants. The question then of negli- 
gence must be considered as between the government and the patentee. 
And it now rests for you to say whether, under the circumstances 
stated, the right of the patentee is forfeited by the delay of entering 
the disclaimer. 

The fourth ground of the defence is, that Woodworth’s specifications 
were taken from Bentham’s patent. 

Gen. Bentham’s patent was obtained in England, in 1793, and a 
description of it is found in the “ Repertory of Arts,” published in 
London. 

The 6th section of the act of 1793 provides, “ if it appear that the 
thing secured by patent was not originally discovered by the paten- 
tee, but had been in use, or had been described in-some public work 
anterior to the supposed discovery, the patent shall be void.” 

On this part of the defence the defendants hold the affirmative. 

It is alledged that Bentham’s machine is the same as Woodworth’s. 
If it be in principle the same, then is Woodworth’s patent void. The 
word principle is not used here in its general signification, but as 
applied to the structure of a machine. It means the operative cause 
by which a certain effect is produeed. I observe the board before 
you is made smooth upon its surface, on one edge of it a groove is 
formed and on the other a tongue. This has been done by the ma- 
chine before you in one operation. That machine is formed, as you 
tar by a combination of certain mechanical powers. This com- 

ination of powers is what is called the principle of the machine. 
Now it does not follow that the same effect may not be produced, by 
a machine different in principle from the plaintiff’s. But where a 
similar effect is produced by a combination of the same mechanical 
powers, though the machines may be somewhat different in their struc- 
ture, in principle they are the same. 

On this part of the defence you have heard the statements of many 
experts, or persons skilled in the structure and operations of machinery. 

oct. Jones says, that rotary cutters operating in the same manner 
as Woodworth’s, were in use many years before the date of the patent. 
He refers to Bentham’s machine as published in the 10th volume of 
the “ Repertory of Arts and Manufactures.” I find there, he says, as 
clear a description of the principal operating parts of the machine now 
in use, and known as Woodworth’s planing machine, as are found in 
his own specifications.” 

He says in the cutters used by Woodworth, there was not any thin 
substantially new. The cutters had not been so combined an 
arranged as to plane, tongue and groove plank simultaneously; but 
this combination or arrangement, he thinks, is not described by 
Woodworth. 

R. C. Phillips, Isaac Straub and two other machinists agree with 
Doctor Jones, 


Charles M. Keller, on the part of the plaintiffs, says, that he has 
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examined Bentham’s specifications as published in the “ Repertory,” 
and is of the opinion that they donot describe a rotary plane similar 
to Woodworth’s. He says Bentham describes a series of instruments 
for shaping wood and other materials, now known under the appella- 
tion of burr cutters, and may be considered as circular saws of great 
thickness and of various forms; but not having the cutters so shaped 
and connected with the shaft or stock as to be capable of performing 
the operation of planing, but on the contrary that of rasping or 
scraping. Doct. Locke and four other witnesses agree with Mr. 
Keller, that Woodworth’s machine, as described by him, is essentially 
different from Bentham’s. 

In your retirement you will have the 10th volume of the Repertory, 
and a printed extract from it, containing, as is alledged, that part of 
Bentham’s specifications which are similar to Woodworth’s. By look- 
ing into this extract you will find that Bentham describes circular 
cutters, which may be considered, he says, “as so many plane irons.” 
The cutter, he says, “should be made of one piece, consisting of steel 
or iron, with steel welded on it, as far as is necessary for strength and 
sharpness.” He speaks also of a planing roller and of cutters for 
tongueing and grooving. It would seem, therefore, that Bentham 
describes sharp cutters, for performing operations somewhat similar to 
those performed by the cutters described by Woodworth. But, 1 do 
not perceive in any part of Bentham’s specifications, that he has com- 
bined the planing, tongueing and grooving at the same time. And if 
this be not done, as the plaintiffs’ patent claims a combination of the 
cutters so as to plane, tongue and groove at the same operation, the 
machines cannot be identical in form or principle. If Bentham had 
described the different parts of Woodworth’s machine with the utmost 
accuracy, and shown the operation of each, yet if no combined action 
be described, Woodworth’s patent is not affected by it. 

You will respect and weigh the opinions you have heard, under the 
same rule as stated to you on the second ground of defence. _As finds 
ing against the plaintiffs on this ground is fatal to Woodworth’s patent, 
you must be clearly convinced that the machines are the same in 
principle before you find for the defendants. Doubts on this head 
will incline you in favor of the patent. 

There remains but one more ground of defence, and that is, that 
the machine of the defendants’ is different in principle from that of 
the plaintiffs’, If this be so, there is no infringement of the plaintiffs’ 
rights; and your verdict will be for the defendants. 

The proof here devolves on the plaintiffs. They alledge that the 
defendants have infringed their rights, and to obtain your verdict they 
must show it. Doubts under this head will incline you favorably to 
the defendants; as they are not to be deprived of a right, which is 
common to every citizen, unless it shall clearly appear, that their 
machine is substantially like the one claimed by Woodworth. To 
protect the defendants there must be a difference in principle. What 
the principle of a machine is, has already been explained to you. 

You have been informed that the invention of Woodworth consists 








Brooks and Morris v. Bicknell and Jenkins. 25 


in the combination of certain known mechanical structures, by which 
boards are planed, tongued and grodved in the same operation. If 
the defendants have used in their machines any parts @ssential to this 
combination, less than the whole, there is no infringement: For the 
invention of Woodworth is not of the different parts which compose 
the entire machine, but their combination. By taking instruments 
known and used, to form this combination, he did not affect the 
common right to use those instruments. The use of them in their 
combined form, if new, is an infringement. Parts of the machinery 
described or referred to, not essential to the combination, may be so 
considered by the jury. 

Woodworth speaks of a carriage, on which the plank is placed, to 
be moved towards the planing cutters, “by rack and pinion, rollers, 
or any other lateral motion.” —The words “lateral motion” in me- 
chanics do not mean, as the term ordinarily. signifies, a side motion, 
but a longitudinal one. 

Every person who has seen a saw-thill knows what is meant by the 
“ carriage,” and how it is moved by “rack and pinion.” In the con- 
templation 6f Woodworth, the carriage might be moved by rollers or 
by any lateral motion. Now it must be admitted that the “ rollers ” 
or “ any lateral motion,” are used in connection with the carriage. 
And the question here is, whether the carriage spoken of, is an essen- 
tial part of the combination. It does not seem to be so treated by 
the patentee. We at once sec that the cutters, as arranged, to plane, 
tongue and groove, are essential. For by dispensing with either of 
these cutters, or by changing their position, the combined operation 
could not be performed. It is not so with the carriage; any other 
machinery which shall move the board against the cutters will answer 
the same purpose. This is shown by the defendants’ machine, in 
which the plank is moved by pressure rollerss There are rollers in 
Woodworth’s drawing, which some of the witnesses say would per- 
form the office of feeding rollers.) They were considered as guiding 
rollers. By whatsoever means the plank may be moved against the 
cutters is immaterial; but the necessity of such a movement is obvious 
to every one. The mode by which this is done; would seem to me 
not to change the principle of the machine. ‘The machine itself may 
be moved by horse power, by water or by steam, and in the applica- 
tion of these powers the machinery must be adapted to each, but this 
change in the machinery would make no change in the combination 
invented. This, however, is a matter of fact for your consideration 
and decisions 

The specifications of Woodworth represent the combined action of 
the machine iti a vertical position, but the effect and the principle of 
it would be the same if the action were horidontal. This watch 
which I hold by the chain operates vertically, I lay it upon the table 
and the same operation continues horizontally: Time is marked with 
équal accuracy in both positions. You see then, by a change of posi 
tion in the combined machine, its mechanical action is not affected. 

Whether the machines of the parties before you, are the same itt 
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principle, must depend upon their structure. The model of each is 
before you, and you have heard the opinions of skillful mechanics on 
the subject. : 

Samuel Keller, called by the plaintiffs, states, that he has examined 
the specifications and drawing of the defendants’ machine. The plane 
irons are attached to a wheel or arms on a shaft, and so inclined that 
the cutting edges of the planes, in their rotation, generate a curve. 
And he says this machine in principle and mode of operation is similar 
to Woodworth’s. 1. In the method of planing. 2. In the method 
of holding down the board to the bed on which it rests. 3. In the 
employment of the tongueing and grooving instruments in combina- 
tion with the planing wheel. 

Doctor Locke says, there is some difference in the structure of the 
two machines, but that there is no difference in principle. That the 
same mechanical powers are employed in both machines, and the 
result is substantially the same. Nine other witnesses, all of whom 
are machinists, agree with Doct. Locke. 

R. C. Phillips, a witness called by the defendants, states, that he 
has carefully examined both machines, and that there is a difference 
in the principles of the two machines as well as in their structure. 
He considers this difference mainly to consist in the action of the 
planing wheel. The action of Woodworth’s cutters is horizontal, 
and they strike the face of the board at right angles. That the de- 
fendants’ cutters from the inclination of the shaft on which they are 
placed strike the board diagonally, cut a larger space on it, performing, 
to use his own words, a shaving operation. That this wheel works 
faster than Woodworth’s and requires less power. In this he thinks 
it has been much improved and is better than the plaintiffs’. Four 
other witnesses agree, substantially, with Mr. Phillips. This closes 
the evidence on both sides. And now, gentlemen, the duty devolves 
upon you to decide this important controversy. 

If you find the defendants’ machine is the same in principle as the 
plantiffs’, with some addition, it will be your duty to find for the 
plaintiffs’. But if there is a substantial difference between the two 
machines—a difference in principle, you will find for the defendants’. 

An objection is made to the use of the word “ substantial,” as having 
no definite signification. It is true the word as applied in this case is 
not susceptible of an exact definition. But itis generally used in the 
same sense. No word is more familiar in the action of acourt of justice. 
And in a larger sense it applies to all human affairs, In the exact 
sciences we look for precision. But beyond the mathematics, in hu- 
man transactions, we may be said to reach the truth more by approxi- 
mation than by absolute demonstration. A pleading in a civil or 
criminal case may be substantially good, though it may not be tech- 
nically formal. An instrument substantially described in a declaration 
or indictment may be given in evidence. We look more at the sub- 
stance of things than their forms. In asking you then to determine 
whether the machines are substantially alike or substantially different, 
you are called to perform only a common duty, Not as regards the 
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questions before you so much, as in the discharge of your ordinary 
duties of life. 

Should you find for the plaintiffs, no more than nominal damages 
are claimed. 


Nore.—Since the above charge was delivered, a newspaper report 
has been received, of a decision of Mr. Justice Story, in Woodworth et 
al. v. Sherron, which was a motion for an injunction, founded on the 
renewed patent of Woodworth, in which he remarks, “as to the 
second point, that on the fullest reflection he had come to the opinion 
that Mr. Justice McLean was right in his decision, that an administra- 
tor was competent to apply for and receive this grant. That to hold 
otherwise would be going contrary to the whole spirit and policy of 
the patent laws.” 





Circuit Court of the United States for the District of Ohio, Cincinnati, 
July Term, 1844. 


Dunpas ET AL. v- BOWLER ET AL. 


[Reported by Judge McLran.]} 


An assignment of a note is a new contract, and is governed by the law of the place 
where it is made. 

The Supreme Court of Pennsylvania having decided, that the assignment made by 
the late Bank of the United States to trustees for certain purposes, was valid, this 
Court will so consider it, 

The power of the bank to make the assignment depended on the construction of a 
statute of that State. 

The indorsement of a negotiable note in different States by different indorsers, will 
be governed, on the dishonor of the bill, by the local law, where each indorsement 
was made. 

The law of Ohio which declares, that an assignment by a debtor, in failing circum- 
stances, to a part of his creditors, in preference to others, shall be for the benefit of 
all creditors, can have no effect on an assignment made in another State, of an in- 
strument executed in Ohio. 

The act of 1824, which declared, that the true construction of the above act was and 
is, to apply to all assignments, so as to compel the assignee to receive the notes of 
the bank in payment, as regards prior contracts is unconstitutional and void. 

On subsequent contracis it can have a constitutional operation. 

The effect of this law on future contracts, is, to restrain the negotiability of notes 
given to banks, by declaring that the equities, as between the original parties, shall 
remain open in the hands of the assignee. 


Tus bill is filed to foreclose a mortgage, executed by the defendants 
the 17th of July, 1839, on a lot in 


Jincinnati, to secure the payment 
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of a certain sum to Shoenberger, who assigned it, and the accompa- 
nying notes for the same amount, to the Bank of the United States, 
on the Ist of September following, On the Ist of May, 1841, the 
bank assigned the mortgage and notes to the complainants, in trust, 
with other choses in action, to pay certain banks in the city and coun- 
ty of Philadelphia, for post notes of the Bank of the United States, 
which they held, amounting in the whole to the sum of five millions 
seventy-eight thousand four hundred forty-four dollars and ninety-four 
cents; a schedule of which notes is annexed to the assignment, and 
also the sums due to the respective banks. The choses in action as- 
signed, amounted to the sum of seven millions seven hundred seventy- 
two thousand two hundred and fifty thousand dollars. As the claims 
should be collected payments pro rata were required to be made to 
the creditor banks, and after full payment, the trustees were to ac- 
count for and pay over to the Bank of the United States the surplus 
that should remain in their hands, 

The defendants contend that under the statutes cf Ohio, they have 
a right to pay off the aboye mortgage and notes in the bills of the 
Bank of the United States, which are at a considerable discount.— 
There are several other causes pending which involve the same prin- 
ciple, and in one or more of which, the validity of the assignment, to 
the complainant, is made a question. At the last term this Court held, 
that they could exercise jurisdiction in the case, and the points now 
urged in the defence may be considered under two heads. 

I. Is the assignment to the complainants valid? 

2. What effect can the statutes of Ohio have in the case? 

And first, as to the validity of the assignment. 

This point has been settled by the decision of the Supreme Court 
of Pennsylvania, in the case of Dana v. The Bank of the United States, 
(5 Watts and Sergt. 223). After considering the question at large, 
under the provisions of the charter, and on general principles, the 
Court say, “ hence also, if the Bank of the United States had not had 
any express powers granted to it by the act of its incorporation, to 
dispose of and assign its property for the purpose of securing and ma- 
king payment of its debts, either in part or in whole, as the occasion 
might seem to require in the judgment of the board of directors, it 
would have such power by necessary implication from the very nature 
of its business, unless it were expressly restrained by its act of incorpo- 
ration, which is not pretended.” They held, that it belonged to the 
president and directors, and to them only, to make the assignment; 
and to determine on the propriety of its being done. 

This assignment having been made in the State of Pennsylvania, is 
governed by the law of that State. It was made under a statute of 
that State, and the construction of that statute, in regard to the pow- 
er of the president and directors, has been settled in the opinion above 
cited. This constitutes a rule of decision for the Courts of the United 
States. 

The law of the place where an assignment is made governs it, whe- 
ther the instrument transferred be negotiable or not. A bill of 
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exchange was drawn in Massachusetts on England and indorsed in 
New-York; and again it was indorsed by the first indorsee in Penn- 
sylvania and by the second in Maryland. The bill was dishonored, 
and a question was made for what amount of damages the respec- 
tive indorsers were liable. In Massachusetts the damages on a pro- 
tested foreign bill were ten per cent., in New-York twenty, and in 
Maryland fifteen, And it was held, that each indorser was liable 
under the law of the place where the indorsement was made. Each 
indorsement was considered a new contract governed by the lex loci; 
and that each indorser bound himself to pay, should the bill be dis- 
honored, the damages given by that law. (Story’s Con. L, sec. 314). 

This does in no respect conflict with the doctrine, that the law of 
the place where a contract is to be performed governs it. <A note 
was made at Paris, in France, payable to the order of the payee, 
which was indorsed at Paris in blank. By the law of France an in- 
dorsement to transfer the legal right in the note, the name of the party 
and the consideration must be stated. A blank indorsement is treated 
as a mere procuration. Suit was brought in England on this note 
and it was held, that although the indorsement, if made in England, 
would have transferred the property in the note to the assignee, yet 
as such was not the effect of it in France, the indorsee could not 
maintain the action. (Story’s Con. L. sec, 315). 

And so if an indorsement of a negotiable bill be made in a State, 
where a prosecution to insolvency of the maker, is the condition on 
which the indorser is made liable, he can be made liable in no other 
mode. And if it shall appear, that the indorsement was made to an 
unauthorised banking institution, in violation of law, the holder under 
such indorsement cannot maintain an action. The contract of as- 
signment is as much governed by the lex loci as the original instru- 
ment, 

It is supposed that the statute of this State of the 14th of March, 
1838, which provides, that “ all assignments of property in trust which 
shall be made by debtors to trustees, in contemplation of insolvency, 
with the design to prefer one or more creditors to the exclusion of 
others, shall be held to enure to the benefit of all the creditors,” ap- 
plies to the assignment under consideration. How this law can affect 
an assignment made in Pennsylvania I cannot perceive. The idea, 
that as the original contract was entered into in Ohio, the assignments, 
though made in any other State, are governed by the laws of Ohio, 
is wholly unsustainable. This has already been shown. Now is there 
any thing in the nature of the above mortgage and negotiable notes, 
to make them an exception to the general rule. A deed for the con- 
veyance of real estate can only take effect in virtue of the law of the 
State where the land is situated, A mortgage comes within this rule, 
but the rule does not embrace an equitable transfer of such mortgage 
and an indorsement of the negotiable notes to which it is an incident. 
No law of a State can have an extra territorial operation. Contracts 
made within the State, unless they are to be executed beyond its lim- 
its, are regulated by the local law. There is no exception to this rule, 
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except as regards the sale and conveyance of real estate. Under the 
law of Pennsylvania a debtor may secure, by mortgage or otherwise, 
some creditors in preference to others; and such is the common law. 
There is no law in Ohio, that can reach or affect the contract of as- 
signment by the bank to the complainants. 

The mortgage and negotiable notes are Ohio contracts. They 
were executed within the State, and nothing is required to be done 
under them in a foreign jurisdiction. We may look, therefore, to the 
local law to see what effect, if any, it can have on the terms of the 
above contracts. 

It is conceded, that where a note is given under a law which de- 
clares that the equities shall remain open between the original parties 
in the hands of a bona fide assignee, no negotiation or change of place 
can cut off this right of the maker. It is the law of the contract, and 
may he set up wherever suit shall be brought. And this holds in all 
instances, where the local law enters into the contract and becomes a 
part of it. A note is given and made payable in a State where eight 
per cent. is the legal rate of interest. This interest is recoverable in 
a State where more than six per cent. is declared to be usurious.— 
And this, in my judgment, is the only practicable distinction, between 
the remedy and the law of the contract. The former belongs to the 
forum like the statute of limitations, the latter is inseparable from the 
contract, like the rate of interest. 

The 9th section of the act of 1824, in relation to assignments made 
by banks, provides, “ that when suit is brought by a bank, or by as- 
signees, for its benefit, the sheriff shall receive the notes of the bank 
in discharge of the judgment. 

In Pancoast v. Ruffin et al. (1 Ohio R. 381), the Court held, “ that 
when the debt due a bank has been assigned in good faith, and the 
bank has no interest left in it, the assignee is not bound to receive the 
notes of the bank in discharge of it.” The assignment by the Bank 
of the United States in this case, is not alledged or shown to be fraudu- 
lent. The assignment must be presumed to be bona fide, until the 
contrary be proved. But it is contended, that the bank did not trans- 
fer the whole of its interest in the choses in action specified, as they 
exceed the amount of the debt secured by more than two millions of 
dollars, and the complainants are bound to account to the bank for 
the surplus. This is true, but the assignment is absolute until, from 
the proceeds, full payment shall be made to the creditor banks. Now 
whether there will be any surplus cannot be known before the col- 
lections are made. The interest of the bank is contingent, depending 
upon an event which may never happen. When the creditor banks 
shall be paid, the residue of the fund, if there shall be any residue, 
will belong to the bank. The whole of the fund, without any reser- 
vation, is conveyed by the bank for the payment of the debt, and 
until this object shall be accomplished, the complainants, in law and 
equity, have an exclusive interest in the mortgage claims. 

The law of 1824 is not objectionable on the score of principle or 
policy. A bank should be compelled to receive its own paper in 
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payment of debts, and also in discharge of judgments, whether ob- 
tained in its own name, or in some other name for its benefit. And 
this is the extent to which the act goes. A bona fide and prior 
assignment is not within the letter or policy of the act. 

But it is insisted, that the first section of the act of the 5th of 
March, 1842, which “ declares, that the true intent and meaning of 
the ninth section of the act of 1824 was, and is, to entitle every debt- 
or of a bank or banker, to pay such debt in the notes of the bank or 
banker against such bank or banker, or the assignee of either, whe- 
ther such bank or banker retains an interest in the same or has parted 
with all interest therein.” 

The Legislature have an undoubted right to modify existing laws, 
or pass new ones, as in their judgment the public interest may require. 
And there are many cases in which they may give a retrospective 
effect to remedial laws. But they are expressly inhibited by the Con- 
stitution of the United States, from impairing the obligation of con- 
tracts. And here the question directly arises, whether the above act 
is not a violation of the Constitution in this respect. 

The settled construction of the contract in the hands of a bona fide 
assignee and holder, by the Supreme Court of the State is, that such 
holder is not bound to receive, in discharge of the demand, the notes 
of the bank. The statute would seem to be susceptible of no other 
construction. How then does the act of 1842 affect the contract. 
By it the holder is bound to receive the notes of the bank in payment. 
This then impairs the obligation of the contract. It provides that the 
contract shall be discharged by the payment of a different medium 
from that which the constitution secures. Every evidence of debt 
gives the holder a right to demand in payment gold or silver, but the 
above act declares that such debt may be paid in bank notes. If this 
law had existed when the contract was entered into, there would be 
no objection to it. The effect of the act would then have been, to 
restrain the negotiability of notes given to banks, The assignee under 
the law would have had no better right to demand payment in gold 
or silver than the bank, and this being the law it would have entered 
into the contract and constituted a part of it. It would be nothing 
more than leaving all equities open in a suit brought by the assignee, 
as they would have been in a suit brought by the bank. But this 
act instead of being a remedial one, as regards past transactions, 
strikes at the contract and essentially impairs it; the act is, therefore, 
as to prior and bona fide assignments, unconstitutional and void. 

A declaratory, like any other act, may be unconstitutional as it 
impairs the obligation of prior contracts, and yet its action on future 
contracts may be unobjectionable. And this is the character of the 
act under consideration. From the time of its passage it modifies the 
9th section of the act of 1824, but retrospectively, it can have no 
such effect. 

An act which declared that all promissory notes which had been 
negotiated might be discharged by the makers, with the notes of the 
promissees, would so clearly impair the obligation of the contract to 
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pay in gold or silver, that no one could doubt on the subject. And 
this, as regards prior contracts, is the effect intended to be given to 
the act of 1842. 

The negotiability of choses in action are subject to the regulation 
of the legislature, but they can no more affect a prior assignment, than 
they can impair or destroy any other prior contract. As between the 
original parties to the notes a law of offset, though enacted subse- 
quently to the execution of the note, may apply to it. But when the 
note is in the hands of a bona fide assignee no offset, as between the 
original parties to the note, can be applied to it without essentially 
impairing the legal effect of the contract of assignment. 

A decree may be entered for the sum due and if not paid in 

the mortgaged premises may be sold in conformity to the 
laws of the State. 





Lord Brougham on Codification. 


I have heretofore given my own views on this subject, and pub- 
lished a reply to those views. In connexion with the former I gave 
an extract from a late speech of Lord Brougham, relating more par- 
ticularly to criminal statutes. I have since received the entire speech; 
and now give another extract, by way of reply to those who object 
to codification. Ep. 


Speech of Lord Brougham, delivered in the House of Lords on Mon- 
day the 13th of May, 1844, on the second reading of his bill for 
effecting a Digest of the Criminal Law. 


Lorp Brovenam, in moving the second reading of his bill, after’ 
expressing the anxiety with which he approached the subject, and the 
reasons which induced him, as the originator of that commission which 
had introduced such important improvements in the criminal law, to 
bring forward the measure, proceeded to speak nearly as follows:— 


It has been stated on a former occasion, that this great measure 
originated in the seven reports of the common law commissioners, af- 
terwards the criminal law commissioners, acting under a commission 
issued when I held the great seal. That commission required them 
especially to consider the state of the criminal law, with a view to its 
amendment, with a view to a mitigation of the severity, and above 
all, with a view to its being digested into one uniform code. These 
learned persons, of whose ability, of whose industry, and of whose 
learning, it is impossible for me to speak with adequate praise, pro- 
ceeded to their task. The result of their inquiries has, at least, cor- 
responded with the proposition which I, myself, made in the House 
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of Parliament, in the beginning of the year 1828. All these im- 
provements of the law, all these inquiries into its present state, with a 
view to its present amendment, originated in a motion, which I pre 
dicted would not be opposed by any Government, and accordingly it 
had been furthered, and not opposed by the Government, since the 
period I first proposed it. And great have been the improvements in 
the law since that time. It would not be an exaggeration if I were 
to describe these changes to be such, that if lawyers who flourished, 
and who faded thirty years ago, were to rise from their sepulchres at 
this moment, they would not know that they were living in the coun- 
try which their learning and genius had adorned—they would no 
longer recognise the code of law, whether respecting actions at law, 
or civil rights, or the remedy for civil wrongs, or the law fot the re- 
covery of real property, and would rather believe, that having rested 
from their labors ia a country governed by the law of England, they 
had been restored to life in some new and distant clime. 

My lords, why do I urge this? It is to show that I am full of hope 
and sanguine expectation, that that only part of the law which was 
left unfinished by my motion of February, 1828, and which motion 
led to the labors of my noble and learned friend who was at the head 
of that commission, [Lord Campbell,] and whose labors had intro- 
duced such great and salutary amendments in the law of the country 
—that that only part which I Ieft untouched, and which I purposely 
deferred to a future occasion, the criminal law of England, is now 
fated by my humble and imperfect ministrations to experience a simi- 
lar change, and similar adequate improvement. Our criminal law is 
jocked up in statutes, in the works of different oracles of our law—-it 
may be said to be only floating in the air of Westminster-hall; and I 
will ask, how much longer are we to suffer the criminal law to remain 
thas diffused—thus scattered about-—that criminal law which we or- 
der every one of her Majesty’s subjects at his peril to disobey—at his 
peril to be ignorant of—and at his peril, being ignorant of it, to 
disobey ? 

I know well. that some persons entertain a repagnance to all at- 
tempts at a digest of the law, and, above all, to making the law a writ 
ten text, instead of locking it up, and scattering it, as the common 
law is now locked up and scattered abroad. And Lord Mansfield, 
when at the bar, with his usual felicity of expression, may be recol- 
lected by some noble and learned friends of mine to have said—and, 
as I should despair of using language equal to his, I will quote the 
very words—Lord Mansfield, then Mr. Murray, said, “ While the law 
remains an unwritten law, it works itself pure by rules drawn from the 
fountain of justice.” My lords, I approach these fountains with vene- 
ration for the law, the springs of which are to work themselves pure. 
These fountains } approach, and I wish to quaff of their streams, and 
to pluck some of the flowers which spangle their margin. 

“Juvat integros accedere fontes 
Atque haurire: juvat novos decepere flores.” 
Some of them, I think, will prove to be new to your lerdships—wil 
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rove to be new even to some of my noble and learned friends, whom 
Task to join with me in the draught. 

The first point to which I will crave your lordships’ attention is, 
that it by no means follows, because the Jaw is not always reduced to 
writing, that therefore it is disencumbered from writing and printing. 
There are thirty-two quarto volumes of printed public statutes, besides 
three times as many private acts. But I speak of the public acts alone. 
There are above thirty thousand quarto printed books of and rela- 
ling to the law. But these are not the fountains to which Lord 
Mansfield refers. He was talking of the common law, and he bade 
his hearers beware of reducing that common law to writing, because, 
said he, so long as it is left vague—so long as it is left undetermined 
—so long as it is left fluctuating—it works itself pure by springs 
drawn from the fountain of justice. I will now look to this operation 
of the law working itself pure, and how it is performed by the judicial 
legislation of the country. 

The operation of the law working itself pure consists of the judges’ 
decisions, as a written rule to guide the judges, in nine cases out of ten, 
in making up their minds in the nice, difficult, and doubtful cases that 
come before their tribunal, and deciding them partly by the authority 
of text writers, partly by the decisions (perhaps conflicting decisions) 
of former judges, and partly by their own conviction and knowledge 
of what they knew to be held to be the Jaw in the profession. My 
lords, I will not go back beyond the time of Lord Mansfield, and I 
will not say one word about the courts of equity—I speak alone of 
the courts of common law—of the Court presided over by my noble 
and learned friend near me, (Lord Denman), and of the Courts of 
Common Pleas and Exchequer; and, as a specimen of the number of 
tomes of judicial legislation as some have called it, but which—as J 
do not want to make use of any expression that may be considered 
offensive—lI shall call the decision on points of law by the judges who 
have dealt with them, I will show to your lordships the mass of those 
judicial decisions, that has been accumulating since the time—not 
when Lord Mansfield made use of that eloquent expression—but from 
the time only that Lord Mansfield left the bench, in 1806. I shall 
confine my retrospect to that period. 

There are one hundred and sixty closely-printed bulky volumes of 
decisions, to which, if we add ten volumes of decisions at nisi prius, 
we shall have one hundred and seventy of these thick volumes of 
Hreggae books, containing the decisions only of the courts of common 
aw, without a single tome being reckoned of the decisions of the 
courts of equity, or of the courts of Ireland. I speak, then, of the 
three courts of common law in the hall near me, and of the decisions 
in those courts there are one hundred and seventy volumes, or one 
hundred and fifty thousand pages of print, all of which it becomes 
and behoves the judges and practitioners in those Courts to be ac- 
quainted and to make themselves familiar with; if man can make 
himself familiar with such a mass as that, which it is painful to men- 
tion and frightful to contemplate. 
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I now hold in my hand a volume of three hundred pages, closely 
printed—so closely that I, at my time of life, cannot read it with my 
unassisted sight, and upon large pages, being about equal to the Code 
Napoleon, which contains the common law as well as the statute law 
of France. Your lordships, perhaps, will think that this volume, then, 
is a digest of the common law or of the statute law of this country; or 
perhaps you may think that it is a consolidation or combination of the 
combined common and statutary law. No; but peradventure your 
lordships may think that this volume is a digest or index of these one 
hundred and sixty volumes of reports, with their one hundred and fifty 
thousand pages of print, No such thing. Peradventure, then, your 
lordships may think that it is a digest of the reports of the last three 
years of the present century. Not so. It is an index to the reports 
of cases in the Courts of Westminster-hall for one year only—the year 
1842. And the digest of the whole reports for the last ninety years, 
(from 1752 to last year) occupies four immense volumes, containing 
eight thousand pages and upwards. And the mass of reports to which 
these massive volumes are but the digest and the index, it becomes a 
lawyer—I will not say a student, for a student cannot purchase them 
—but it becomes every lawyer who practises to buy and make him- 
self the holder of. 

There are eleven hundred and odd volumes of law—I speak of the 
decisions on reports—which it becomes every lawyer to possess; and 
which, also, it becomes every lawyer to try to read if he dare; which 
it becomes those judges who have contributed yearly to increase the 
mass, and not becomes, but behoves them to read, understand, and 
inwardly digest—(laughter)—because they will be called upon overtly 
to give the result of that digest in the judgments that they have to 
a> om between man and man, in civil or criminal cases. Your 
ordships may think this process has ceased. But, no; it is going on, 
year by year, and going on more vigorously than ever—it is going on 
with interest and compound interest added; and for every volume that 
was published half a century ago, and added to the mass, there are 
now at least ten or twelve every year. 

But how many workmen are employed, and that constantly and un- 
remittingly, in reducing to writing the judgments of these learned 
judges. There are fifty-nine learned gentlemen engaged in that oc- 
cupation, and every year from twelve to fifteen of the volumes they 
produce are to be added to the library of the lawyer—a mass in the 
whole which defies a moderate fortune to possess—a mass which defies 
any degree of industry to master, which defies any degree of memory 
to retain, and which defies any degree of perspicacity to disentangle. 
This is the stream, copious and continuous—the perennial stream 
which flows from those fountains from whence, as Lord Mansfield said 
the law works itself pure—from that fountain of justice these streams 
—streams, indeed, do I say?—these rivers, these tides of law and of 
decisions are perpetually rushing. 

Then, my lords, it is very much to be wondered. at that in all ages 
the greatest lawyers, the most venerable judges, and the most able 
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reasoncrs upon the subject of jurisprudence, should have held that it 
was the duty of the Government, and, above all, of all the lawyers 
of a country, to endeavor to digest these masses into something like 
order, in order to enable the people to know what is the law by which 
they are governed—what is the law which they are bound to obey, 
and likewise to enable the judges to administer that law with comfort 
and satisfaction to themselves, and to the full and undoubted content- 
ment of those who are subject to it? Your lordships are aware that 
in the fifth or sixth century of the Christian world there was an accu- 
mulation of many centuries of legislation, of senatorial decrees, and 
pretorial edicts. So long a time could not have lapsed without a bulk 
of this kind having accumulated upon the hands of law-givers and 
judges—so much so indeed was this the case, that it was said among 
the Romans the law was-— 
“ Multorum camelorum onus.?? 

Now, I believe, instead of the ship of the desert, it would require the 
ship of the salt foam to sustain the burden of that law which has suc- 
ceeded to the law of the Romans. But at the same time it is not 
true that Justinian was the first who embraced this magnificent 
and useful work; for that great man, the greatest amongst orators, 
wonderfully combining within himself those vocations ordinarily so 
dissimilar, so seldom united; and, beyond al] doubt. the most accom- 
plished man of any age of the world—Czsar—had, as we find by his 
biographer, Suetonius, originally grasped, with his great genius and 
ambition, the same work that Justinian afterwards performed. “ Jus 
civile ad certum modum redigere atque ex immensu diversaque legum 
copia.” Any one reading these words might imagine that it was a 
description of Latin in the law of England, but no, it is one of the 
~ law—* Optimaque queque et necessaria in paucissimos conferre 
libros,” 

But I now come at once to our own history, and here I fortify and 
build myself up in what might be called by some speculative and 
visionary theory, notwithstanding the necessity which I have shown 
for this work, by authorities which I shall presently show to your lord- 
ships. So early as in the reign of Edgar an attempt was made, 
although in that age the bulk of English law must have been slight 
with that compared with the present day, at the construction of a 
code; and Bacon tells us that Edgar collected the laws of the king- 
dom, and gave them the strength of a faggot bound, which were 
formerly dispersed. 

But without dwelling upon time of so remote an antiquity, I will 
¢ome at once to that great and most comprehensive of intellects— 
Lord isacon—who wrote both diffusely and profusely upon the sub- 
ject, and he said, “ There is a further inconvenience of penal laws, 
ebsolete and out ‘of use, for that it brings a gangrene neglect, and 
habit of disobedience upon other wholesome laws that are fit to be 
continued in practice and execution, so that our laws endure the tor- 
ment of Mezentius— 

* The living die in the arms of the dead.” 
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And nothing can be worse surely than to have so many laws unre- 
pealed, believed to be obsolete, and which men get in the habit of 
disobeying, a habit which extending, as Lord Bacon has it, like a 
gangrene to the living parts of the law, by disobeying the obsolete, 
men began to disobey the laws in force. Lord Bacon concluded by 
saying, in relation to the laws, that a digest thereof would be “ an 
excellent work of honor to your Majesty’s times.” But Lord Bacon 
was a philosopher; he shines more, perhaps, in the walks of science 
than in those of the law; and I shall be told that mere lawyers would not 
be of the same opinion. But what say you if I bring as an authority 
Sir Edward Coke, who, God wot, was no philosopher, no visionary 
speculator, but so profound a lawyer, that he is to this day received 
among practical lawyers as the greatest of practical lawyers? [The 
noble and learned lord here read an extract from Sir E. Coke, to the 
effect following:] “To repeal many penal statutes that have become 
antiquated and obsolete, and making of one plain perspicuous law, 
divided into parts or articles, so that every subject may know the law 
he has to obey, were a necessary work and a singular commendation.” 

If the authority of Lord Coke be insuflicient, there is one who was 
neither philosopher nor lawyer, but’ who was yet an enemy to all in- 
novation whatsoever, and remarkable for his addiction to everything 
established, and his resolve to set his face against ail change; a prince 
to whom we, as Englishmen, owe a deep debt of gratitude never to 
be paid, because it was by his firm determination to uphold what he 
called his indefeasible rights that the liberties of this country were 
won, and were planted, and have flourished. That prince declared 
his opinion that a digest of the laws were well worthy a Parliament 
to sit for the purpose. 

The next opinion I shall quote is that of Sir Matthew Hale. That 
learned chief judge spoke of the great bulk of books which had then 
become necessary by process of time; but at that time the books in 
bulk were, in proportion. to those of this day, as the box which I see 
on the table is to the building in which I address your lordships. But 
the chief judge said; “ When we consider how great a bulk of books 
has become necessary in process of time, how many printed revela- 
tions of the same thing, how many disagreeing in the courts, how 
many seeming contradictory opinions, it appears that a corpus juris 
civilis is much to be desired.” 

I will now, my lords, leave these authorities for that of the Legis- 
lature itself, and see how it has acted. In 1650 a commission sat upon 
the subject, of which Whitelock was first lord commissioner. In 1661 
and 1662 a commission was issued, of which Sir Matthew Hale, the 
chief judge, Sir Anthony Ashley Cooper, afterwards Lord Shaftesbu- 
ry, and Rushbrooke, the author of the historical collections, were 
members. There was another committee in 1656, of which Sergeant 
Maynard and Atkins, afterwards a judge, were members. In 1653, 
to show that men of all kinds, of all colors of opinion, joined in the 


same work, there was another committee, of which General Harrison 
and a citizen, who gave his name to the House as Barebones, were 
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members. I pass swiftly over the remaining part of that century, and 
the next, and I come to a resolution of both Houses of Parliament, in 
which it was held to be highly expedient the great work should be 
performed, and the Commons passed a vote to that effect. I have 
yet the satisfaction in closing my list of high authorities on this sub- 
ject with the name of a right honorable friend of mine—an ornament 
of the other House, and a member of her Majesty’s Government—I 
mean Sir Robert Peel—who, in 1826, introduced a measure for digest- 
ing and consolidating all ihe laws relating to a large class of offences 
against property. 

The Lorp Cuancettor: Statutory law. 

Lord Brovenam: Yes, statute law; and the words of my right 
honorable friend cannot be too often repeated, or too highly praised: 
“ He thought the real value of high official station was, that it em- 
powered the leaders to further such vast improvements.” 

My lords, I have spoken of digesting the whole of the criminal law, 
or the whole of the statute law, civil as well as criminal, and not 
merely the statute but the common law. My statement of the man- 
ner in which the common law is locked up, or diffused or scattered in 
the books in which alone it is to be found, is a sufficient argument, 
were there none other, for not excluding the common law from the 
inquiry. But when I come to the criminal law of the land the case 
becomes much stronger, and I will presently show your lordships why. 
Can anything equal the absurdity of continuing your code of criminal 
law in your statutary or written law, and leaving out all that is con- 
tained in your common law, when you reflect for one moment what 
must be the language which the lawgiver holds upon this subject to 
those he calls upon to obey, under the severest penalties? He tells 
them, “ Disobey, at your peril; here is the law, written so plain that 
he who runs may read.” ‘ But,” asks the subject, “is this all the 
law?” “ Very far from it,” replies the legislator; “it is not above one 
fourth or one fifth of the law you have to obey; but where you are 
to find the rest is more than I can tell.” This is the language which 
the lawgiver holds—* Obey me at your peril, but I cannot tell you 
what is the law—disobey me at your peril, but I cannot tell you what 
you are to obey. The written law you have, but for the remaining 
part you must find it out for yourself in the best way you are able, 
but I cannot tell you where it is to be found. It is to be found in the 
thirty quarto volumes of statute law, in the 150,000 closely-printed 
pages of reports, and if you want an index it is contained in the 8,000 
pages, but more I am not bound to tell you. Nevertheless disobey 
me at your peril.” I think that the statute and common law are 
blended, that the legislator cannot sever them, that we ought to blend 
them, and that a digest of the common law is due in humanity to the 
people who are subject to it. 

I have heard arguments against reducing the common law to 
writing. It is said so long as it remains unwritten judges can, by con- 
struction, contract or stretch it at their pleasure, and accommodate it 
to the varying circumstances of each case, and the varying state of 
society upon which it acts. 
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My lords, to my uninformed mind it appears that anything more 
decisive against an unwritten law cannot be advanced, because what 
I want is this—that the judges shall not have anything of the kind to 
be left to them—that they shall not have it left to them to contract or 
expand the law at pleasure. What I want is, one fixed rule. Let 
that rule be shown him, and let him understand it, and govern himself 
by it. But,if there be any part of the law to which that ability to 
expand or contract the law by construction applies less than another, 
it is the criminal law, because that does not vary with cases and with 
the stages of society. Murder, and theft, and larceny, were the same 
in the days of Edgar asin the days of Coke, or Hale, or James I. 
It varies not from age to age. If there be any subject upon which 
you can safely make a code, and reduce the unwritten to written law, 
it is the criminal law. But when that passes, as I know it must and 
will, I will not, for the sake of catching a paltry and temporary advan- 
tage in favor of a criminal code, abandon my stronghold, which is 
this—denying that any part of the law should be left unreduced to a 
digest, and that any judge, if he be an honest and sensible man, 
wishes to have that power of making the law instead of declaring the 
law taken away. 

Let us for a moment consider the situation in which the judge is 
placed in a complicated case of facts, Suppose him called upon to 
decide a case of difficulty and doubt. Figure to yourself the position 
of that judge. The case is new; no statute has dealt with it; no 
exactly parallel case is found in the books. What is he todo? In 
the first place, he has to go through that statute law which, although 
it does not touch the case, may furnish him with analogies; then Ge 
has to look into what has been written by learned men of former 
years, who may or may not have treated of the point, and from whose 
labors he may hope to gain some scintilla of light to guide him in his 
dark and thorny path—then he has to collect all the cases which may 
furnish any analogies. Thus is he left to wade and grope in darkness 
through all these volume of cases, in order to find something bearing 
upon the case in question—something like it, and upon each case he 
finds, if case there be, there arises an argument how near it comes to 
the point before him—how far it differs; whether the judgment upon 
the former case bears upon the present, or whether it was but an ar- 
bitrary dictum. Upon each and every case arises a dispute whether 
it be applicable in principle to the present point. In all this endless 
confusion of doubts and difficulties, which cast darkness rather than 
light upon the path of the judge—beyond all this * visible obscure ” 
he has got to grope his way in order to satisfy himself, not what is 
the law, for that he cannot do, but how near he can get to a reasona- 
ble guess, consistently with his own opinion, and not in the teeth of 
the express authority laid down by some text writers—how near he 
can arrive to a hint, to a glimmer of the law, and how he may turn 
and apply to this new and knotty point. Think how great a relief it 
would be to the judge if, instead of the enormous mass I have 
mentioned, he were referred to a code, or articles, where were 
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recorded the opinions of Government, and where he might read what 
the Jawgivers had determined upon the very question. 

I speak not merely upon speculation and conjecture. I have had 
the task of administering justice in many of the most highly important 
cases, for fifteen years—no short or inconsiderable portion of the pro- 
fessional life of any man, still of his judicial life; I must add my tes- 
timony to that of other judges, that 1 hardly remember a day, during 
all that period, of judicial occupation that I did not experience a 
painful feeling of embarrassment, occasioned by a want of a code of 
written law in this country. 

But we are told that with a written code cases of dispute would 
still be found, and that the Jaw would not work itself clear, so as to 
apply to each question. ‘To be sure. Who ever said that any work 
of any man was perfection, save and except, indeed, that common law 
itself which has been so pronounced, and of which I have given you 
a specimen? Who ever dreamed—who was ever wild enough to 
imagine—that after he had made a digest of law written and unwritten, 
statutory law and common law, that there would cease to be disputes 
in courts of justice, that there would be an end to litigation, or that 
there would be an end to publication of commentaries? Many of 
these commentaries may be useless, many of great value; but if you 
put in one balance your commentaries and your new law, and in the 
other your 1,150 volumes, the latter would give way. 

It was said that the Code Napoleon was already laboring under the 
weight of commentary. On this point I would read to your Jordships 
the opinion of my learned and esteemed friend Monsieur Dupin, who 
was the most successful practitioner in France, is now Procureur- 
General, and at the head of the law, and was consulted officially in 
that capacity by the American commissioners who were appointed to 
form a digest of American law. They had put the question to Mon- 
sieur Dupin which I [Lord Brougham} have just mentioned. In 
eulogising the Code Civile he says it is neither too long nor too short, 
drawn up in plain language, the rules well and clearly laid down. 
He touched on what is the universal topic of complaint among all men 
in France—rulers, lawgivers, practical men, and lawyers—the evil of 
the constant endless division of property, which is one of the greatest 
mischiefs that can befal a country, whether you regard its agricultural 
effects or its political. He concludes by observing that the civil 
criminal codes as such have been productive of the greatest benefit; 
they have delivered us from the absurdities of our ancient law. 

] reckon this, my lords, as one of the best testimonies I can adduce; 
for M. Dupin, far from being enamored of codes, was originally one 
of the sceptics, and used formerly to urge the same objection which 
here is so often in men’s mouths against reducing the written law 
to a mere digest [though experience has now modified his opinion }— 
that the next law would be overwhelmed under its commentaries. 
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Selections from Blackford’s Reports, Fifth Volume. 


Action. A magistrate who issues a warrant without a sufficient 
affidavit, is liable to the person arrested under it, in an action of tres 
pass. But the person who makes application for the warrant, and 
who has not been personally concerned in the arrest, can only be 
sued in an action en the case. Lair et al. v. Abrams, 191. 


Assumpsit. Assumpsit for goods sold and delivered. The plaintiff 
proved that he had left his wagon with the defendant for safe keep- 
ing, and that the defendant had converted it to his own use. Helds 
that the suit was sustained. Cooper v. Helsabeck, 14. 


Attachment. The affidavit of the defendant’s non-residenee, in the 
case of a foreign attachment, need only be as the deponent believes. 
Reed et al. v. The Bank of Kentucky, 227. 


Covenant. Covenants of seisin, and for quiet enjoyment against 
incumbrances, contained in a conveyance of real estate to the grantee 
and his heirs, run with the land; and a suit on them lies by the as 
signee, devisee, or heir of the grantee. Martin v. Baker, 232. 


Divorce. That part of the statute regulating divorces, which, after 
the enumeration of specific causes of divorce, enacts, that the Circuit 
Courts shal] have power to grant divorces, “ for any other cause, and 
in any other case, where the Court, in their discretion, shall consider 
it reasonable and proper that a divorce should be granted”—is not 
unconstitutional. Ritter v. Ritter, 81. 


Escrow. A deed may be delivered to a stranger to take effect on 
a condition to be performed; but if it be delivered to the obligee on 
such contingency, the condition is a nullity and the delivery absolute. 


Foley v. Cowgill, 18. 


Evidence. The written laws of the other states of the Union, can- 
not be proved here by parol evidence. Comparet v. Jernegan et al. 375s 

But the printed statute books of the other states, purporting to be 
published by authority, are prima facie evidence here of the statutes 
they contain. J/did. 


Extortion. It is not necessary in an indictment against a constable 
for extortion, in corruptly and by color of his office collecting on ati 
execution mere than was due, to show what sum he had extorted for 
his fees. The State v. Stotts, 460. 


Former recovery. A judgment in a suit against two persons on a 
joint promissory note, rendered against one of them, (the other not 
having been found) is a bar to a subsequent suit against both on the 
same note. Taylor v. Claypool, 557. 


vag rom justices ‘Trespass for false imprisonment. Plea, that 

the plaintiff was a fugitive from justice from Pennsylvania, where he 

stood charged with larceny on affidavit, &c.; that Joseph Ritner. 
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governor of that State, demanded him of Noah Noble, governor of 
Indiana, and produced and delivered to governor Noble, with the de- 
mand, a copy of the affidavit duly certified, &c.; that the latter, ac- 
cordingly, caused the plaintiff to be arrested and delivered to the 
defendant, who was authorized by governor Ritner to receive him, 
&c.; that the defendant used no more force than was necessary to 
detain the plaintiff, &c. in order to take him to Pennsylvania, &c. 
Held, on general demurrer, that the plea was good. Johnston v. Van- 
amringe, 311. 


Gaming. An indictment for gaming need not state the name of 
the game played, nor the name of the person with whom the bet was 
made—his name being alleged to be unknown. The State v. Maz- 


well, 230. 


Grand jurors. 'The oath of grand jurors to keep their proceedings 
secret, does not prevent the public or an individual from proving by 
one of the jurors in a Court of justice, what passed before the grand 
jury. Burnham v. Hatfield, 21. ) 

If a grand juror have not all the qualifications required by the 
statute, it is a good cause of challenge; or the defendant, before issue 
joined, may plead the objection in avoidance. Ibid. 


Indictment. An indictment, charging that the defendant unlawfully, 
maliciously, &c. destroyed, and maliciously, &c. caused to be de- 
stroyed, a certain quantity of potatoes, &c., cannot be objected to on 
the ground that it contains two distinct offences. The State v. Kuns, 


314. 


An indictment against a person for retaining in his possession an 
instrument for counterfeiting, &c., should describe, by name or other- 
wise, the instrument retained, and allege that it was knowingly re- 
tained. Chamberlain v. The State, 573. 


Innkeeper. An innkeeper is not liable to be indicted for the of- 
fence, committed in his absence and without his knowledge by his 
barkeeper, of selling spirituous liquor to an intoxicated person. Hipp 
v. The State, 149. 

The death of a horse whilst in the care of an innkeeper, to whom 
he had been delivered by a guest, is sufficient to charge the innkeep- 
er with the loss, unless he can exculpate himself by showing due care 
on his part. Hill v. Owen, 323. 


Insanity. The opinion of a witness, not being a medical man, as 
to a person’s insanity is not admissible evidence, unless the facts on 
which it is based have come under his own observation, and unless 
he state those facts to the jury. Doe d. Sutton v. Reagan et al. 217. 


Interest. In rendering judgment on a note payable ata certain 
time after date, with 10 per cent. per ann. interest, it is proper to al- 
low interest on the note at that rate from its date to the time of the 
judgment. Kilgore vy. Powers, 22. 
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Internal improvements. That part of the statute concerning inter- 
nal improvements, approved the 27th of January, 1836, which pro- 
vides that in the assessment of damages, &c., the benefits resulting to 
the complainant, from the construction of the work occasioning the 
injury complained of, shall be taken into consideration, is not uncon- 
stitutional. McIntire v. The State, 384. 

The clause in the Constitution which provides, that a just compen- 
sation shall be made for private property taken for public use, means, 
not that the property thus taken shall be valued and its price paid in 
money, but that the owner shall be recompensed for the actual injury 
he may have sustained—all circumstances considered—by the meas- 
ure of which he complains. /bid. 


Landlord and tenant. Where—tand is leased for the purpose of 
raising thereon a single crop on shares, the lessor,if he is to receive 
his share of the crop situated on a designated part of the premises, 
has a right of entry on that part of the close on which his share is 
growing. Woodruff v. 4dams, 317. 

But where the lessor is to receive his share of the crop on other 
premises than those let, the tenant alone can maintain trespass for a 
breach of the demised premises, committed during the term. bid. 


Libel. The publication of a libel is actionable, though the defend- 
ant had the libelous statement from another, and gave the name of 
the author in the publication. Clarkson v. McCarty, 574. 


Limitations, statute of. 'The acknowledgment of a debt, to take a 
case out of the statute of limitations, should contain an unqualified 
admission of a subsisting debt, which the party was then willing to 
pay. Goldsby et al. v. Gentle, 436. 

The following acknowledgment, “ the plaintiff might have been 
paid long ago, if he had not treated me badly,” is not sufficient to take 
a case out of the statute. bid. 


Malicious prosecution. A plea to an action of malicious prosecution, 
stating in general terms that the defendant had a probable cause for 
the prosecution, is insufficient. Brown v. Cortnelly, 390. 

In such suit, the facts showing probable cause may be pleaded, or 
may be given in evidence under the general issue. bid. 


Navigable rivers. A river in this state may be navigable and a 
public highway, without its having been declared to be so by the 
legislature. Martin et al. v. Bliss, 35. 


New trial. When a new trial is granted on the payment of costs, 
the right to the new trial is forfeited if the costs be not paid. Moberly 
v. Davar, 409. 


Promissory note. A promissory note may be indorsed by an agent, 
and the indorsement so made may be described in a declaration as 
having been made by procuration, or as having been made by the 
party himself. That is the law, also, in the State of Ohio. Yeatman 
v. Cullen et al. 240. 
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Sale of legacy. A person represented to a legatec, from whom he 
was about to purchase a legacy, that he had been informed by one of 
the executors of the estate, that the legacy was not worth six thou- 
sand dollars, and that it was doubtful whether it was worth five thou- 
sand dollars—which representation was not supported by the fact,— 
and thereby made on the mind of the legatee an impression which in- 
duced him to sell the legacy, worth more than thirteen thousand dol- 
lars, to the person making the misrepresentation, for four thousand 
five hundred dollars. He/d, that the misrepresentation, even if it were 
innocently made by mistake, as it took the legatee by surprise, and 
produced on his mind false impressions injurious to his interest, was a 
good ground of relief for him in a Court of chancery. McCormick v. 
Malin et al. 509. 


Seal. It is not necessary to the validity of a scrawl] as a seal, that 
there should be enclosed within it the word seal, or a letter denoting 
that word, Kilgore v. Powers, 22. 

A Circuit Court may adopt a scrawl] as the sea] of the Court. Dia- 
on v. Doe d. Lasselle, 106, 


Slander, Words charging a person with having forged a deposition 
are actionable. Atkinson v. Reding, 39. 

If the words were spoken maliciously, or if the defendant did not 
believe them to be true, the giving the name of the author did not 
lessen the offence. Ibid. 


Steamboats. Where there are several liens on a steamboat, arising 
under the statute authorizing the seizure of boats and other vessels for 
debt, and the boat is sold on a judgment in a suit under the statute 
for one of the claims, the purchaser takes the boat discharged of the 
liens. The Steamboat Rover vy. Stiles, 483. 


Verdict. ‘The circumstance that the jury in a civil action had, after 
the cause was submitted to them, separated from Saturday night till 
Monday morning, when they gave in their verdict, is not sufficient, of 
itself, to vitiate the verdict. Drummond v. Leslie, 453. 

The affidavit of a third person, that he had heard several of the ju- 
rors say, respecting théir verdict in a civil suit, that each had pro- 
posed a certain sum, that the aggregate was divided by twelve, and 
that the amount thus obtained was adopted as their verdict, (whether 
it shows any misconduct or not) is not admissible to impeach the 
verdict. Ibid. 


Witness. A witness cannot be impeached by proving, by other 
witnesses, that he had previously made a contradictory statement, un- 
til he has himself been examined with respect to such previous state- 
ment. Doe d. Sutton v. Reagin et al. 217, 
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Court of Common Pleas for Hamilton County, Ohio, June Term, 1842. 


Horace S. Epmanps v. Antuony Hitrz. 
[Reported by the Eprror.] 


Where goods are sold as being of a certain kind, there is an implied warranty that 
they are of that kind. 


Tue plaintiff had bought of the defendant a quantity of pork in 
barrels, branded as “ Mess Pork.” What shall constitute mess pork is 
determined by statute. (Swan 457, 59.) Defendant spoke of it as 
an extra article, but said he would not warrant it, and told plaintiff 
to examine it, which he did not then do. After receiving and paying 
for the pork, plaintiff discovered that it was not mess pork. Defen- 
dant upon being informed of this, said he would make all right; but 
he subsequently refused to refund any portion of the money, and this 
suit was brought. 

Corry and Puen, for the plaintiff, insisted; 1. That a description 
of goods in an advertisement, sale note, or brand, made by the manu- 
facturer or packer, amounts to warranty that the goods are of the kind 
described. (2 Kent, 478; Chitty on Cont. 357; 4 Campb. 144; 4 
Barn. 2 Cress. 103; 1 Stark. Rep. 504; 5 Bing. 533; 2 Pick. 214; 
ll Pick. 97; 4 Taunt, 847; 13 Mass. 139; 12 Johns. 468; 9 Wend. 
20; 4 Cowen, 444; 2 East. 446.) 

2. There may be a warranty by description, when the vendor re- 
fuses to warrant generally. (4 Car. and Payne, 45; 5 Barn. and 
Ald. 240.) 

Fox and Corrm, for the defendant, contended; 1. That the ques- 
tion of deceit cannot be raised in this action. (2 Chit. Plead. 100; 6 
Johns. R. 138.) 

2. That there is no implied warranty as to quantity whatever be 
the brand or description, if there is no fraud. (2 Caines’ R. 48; 20 
Johns. R. 196; 17 Wend. 267; 18 Wend. 426, 449; 19 Wend. 159.) 

Watxer, P. J. charged the jury in substance as follows: 

1. If this pork was sold by sample, there was an implied warranty 
that the whole lot should correspond to the sample. 

2. Where the manufacturer of goods, in making a sale, marks, 
brands, advertises, or otherwise represents the goods to be of a par 
ticular kind, or suited to a particular purpose, in the absence of all 
fraud, this is a warranty that the goods are of that kind or suited to 
that purpose, unless the parties at the time agree otherwise. 

3. Where the manufacturer, in making a sale, expressly refuses to 
warrant the goods generally, yet falsely makes representations as to 
their kind or purpose, knowing them to be false, whereby the vendee 
is induced to buy without examination, though he had an opportunity, 
there is a warranty that the goods shall answer the representation. 
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4. Whether, if there was a warranty, the goods corresponded to it, 
is wholly a question of fact. 

5. Should the jury find for the plaintiff, the measure of damages is 
the difference between the value of the article as warranted, and the 
article as found. 

The jury disagreed after eight hours, and were discharged. The 
case was afterwards compromised. 


Nore.—lIn the case of Moses v. Mead, lately tried before the New 
York Superior Court, before Judge Oaxxey, as I learn from the news- 
papers, it was held that on a sale of provisions even by a commission 
merchant, there is ar implied warranty that they are sound and 
wholesome. 





Husband and Wife. 
[From the Comic Blackstone.] 


We now come to treat of Husband and Wife, and shall inquire, 
first, how marriages may be made, which will be interesting to lovers; 
secondly, how marriages may be dissolved, which will be interesting 
to unhappy couples; and lastly, what are the legal effects of marriage, 
which will be interesting to those who have extravagant wives, for 
whose debts the husbands are liable. 

To make a marriage three things are required: first, that the parties 
will marry; secondly, that they can, and thirdly, that they do, though 
to us it seems that if they will, it is of no consequence whether they 
can; for if they do, they do; and if they will, they must; because 
where there is a will there is a way, and therefore they can if they 
choose, and if they don’t it is because they won’t, which brings us to 
the conclusion, that if they do, it is absurd to speculate upon whether 
they will or can marry. 

It has been laid down very clearly in all the books, that in general 
all persons are able to marry unless they are unable, and the fine old 
constitutional maxim, that “a man may not marry his grandmother,” 
ought to be written in letters of gold over every domestic hearth in 
the British dominions. There are some legal disabilities to a marriage, 
such as the slight impediment of being married already; and one or 
two other obstacles, which are too well known to require dwelling on. 

If a father’s heart should happen to be particularly flinty, a child 
under age has no remedy, but a stony guardian may be macadamised 
by the Court of Chancery; that is to say, a marriage to which he 
objects, may be ordered to take place in spite of him. Another inca- 
pacity is want of reason in either of the parties; but if want of reason 
really prevented a marriage from taking place, there would be an end 


to half the matches that are entered into. 
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A considerable deal of the sentiment attaching to a love affair has 
been smashed by the 6th and 7th of William IV. c. 85, explained by 
Ist of Victoria, c. 22,—for one act is always unintelligible until ano- 
ther act is passed to say what it means. This statute enables a pair 
of ardent lovers to rush to the office of the superintendent register, 
instead of to Gretna Green; and there is no doubt that if Romeo 
could have availed himself of the wholesome action in the act alluded 
to, Juliet need not have paid a premature visit to the “ tomb of all 
the Capulets.” 

Marriages could formerly only be dissolved by death or divorce; 
but the New Poor Law puts an end to the union between man and 
wife directly theyrenter into a parochial Union. Divorce, except in 
the instance just alluded to, is a luxury confined only to those who 
can afford to pay for it; and a husband is compelled to allow money— 
called ali-money—to the wife he seeks to be -divorced from. Mar- 
riages, it is said, are made in Heaven, but unless the office of the 
register be a little paradise, we don’t see how a marriage made before 
that functionary can come under the category alluded to. 

A husband and wife are one in law—though there is often anything 
but unity in other matters. A man cannot enter into disagreements 
which are thoroughly mutual. If the wife be in debt before marriage, 
the husband, in making love to the lady, has been actually courting 
the cognovits she may have entered into; and if the wife is under an 
obligation for which she might be legally attached, the husband finds 
himself the victim of an unfortunate attachment. A wife cannot be 
sued without the husband, unless he is dead in law; and law is really 
enough to be the death of any one. — A husband or a wife cannot be 
witness for or against one another, though a wife Sometimes gives 
evidence of the bad taste of the husband in selecting her. 

A wife cannot execute a deed; which is, perhaps, the reason why 
Shakspeare, who was a first rate lawyer, made Macbeth do the deed, 
which Lady Macbeth would have done so much better, had not a 
deed done by a woman been void to all intents and purposes. 

By the old law, a husband might give his wife moderate correction; 
but it is declared in black and white that he may not beat her black 
and blue, though the civil law allowed any man on whom a woman 
had bestowed her hand, to be-stow his fists upon her in his own discre- 
tion. The people who are much attached to the common law, still 
exert the privilege of beating a wives; and a woman in the lower 
ranks of life, if she falls in love*with a man, is liable, after marriage, 


to be a good deal struck by him. as 

Suchare the chief legal effects of marriage; from which it is evident, 
says Brown, that the law regards the fair sex with peculiar favor; but 
Smith maintains that such politeness on the part of the law, is like 
amiability from a hyena. 
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ExcuaNncrs.—Repeated applications having been made to this Journal to exchange 
with newspapers and periodicals, not immediately telating to jurisprudence, I deem it 
roper to say that the publishers find it necessary to decline all such applications. 
With all the law periodicals, exchanges will gladly be made; but this must be the 
limit. While upon thissubject, I will add, that I have not received the South-Wes- 
tern Law Journal since the sixth number, for the month of June; nor the Amefican 
Law Magazine, since the fifth number, for the month of April. The American 
Themis has beem discontinued. The Law Reporter is regularly increasing its circu- 
tion, and always comes punctually. I imvite an exchange with the Pennsylvania Law 
Journal, and the New York Legal Observer. The time is not far distant, when’ the 
whole profession will look to Law Periodicals for the earliest intelligence of whatever 
relates to jurisptudence, The rapid increase of these works will hasten this results 
and the more there are, the better will it be for each.—Eb. 


Circutar To Memzers or THe Bar.—To the queries propounded in the eleventh 
number of the first volume, I have received answers from Indiana, Illinois, and Iowa, 
The writers will please accept my thanks for their promptness. I shall commence 
the publication of these answers in the next number.—Eb. 


Law Boors.—Judge Story will soon have completed his work on Promissory Notes. 
His former work on Bills, unlike other treatises, was confined te Bills of Exchange 
only. Professor Greenleaf will not have his second volume on Evidence ready for 
publication forsome months. The second volume of Story’s Reports may be expected 
soon. The fifth volume of Metcalf’s Reports, the fifth volume of Hill’s Reports, and 
the second volume of Howard’s Reports have been received, and I shall futnish selec- 
tions from them at the earliest opportunity. I understand that Mr. Petets does not 
intend to continue his competition with Mir. Howard, as reporter for the Supreme 
Court of the United States. T. & J. W. Johnson, of Philadelphia, will shortly pub- 
lish, in one volume, a full general Index to the English Common Law Reports; and, 
also, a continuation of Story’s Laws of the United States, down to the present time, 
which will make the fifth volume. Thomas, Cowperthwaite & Co., of Philadelphia, 
will soon publish Wedgwood’s summary of the Constitution and General Laws of 
Ohio, in the form of questions and answers for the use of Schools. . Littell, of Phila- 
delphia, continues the publication of the Law Library, in monthly numbers; and his 

uccess has been so great, that many of the back numberfs cannot be had.—Eb, 


Cincinnati Law S@xoor.—I would remind all persons interested, that the next ses- 
sion will commence on the first Monday of November, under the management of 
Professors Groesbeck and Telford. Their Prospectus will be found on the cover; 
and all students may be sure of being well instructed.—Eb. 


CrrcumstanTIAL Evipence.—The following singular case was related by the late 
Lord Eldon. 

“T have heard some very extraordinary cases of murdef tried. I remember, in one 
where I was counsel, for a long time the evidence did not appear to touch the priso- 
ner at all, and he looked about him with the most perfect unconcern, seeming to think 
himself quite safe. At last, the surgeon was called, who stated deceased had been 
killed by a shot, a gun-shot, in the head, and he produced the matted hair and stuff 
cut from and taken out of the wound. It was all hardened with blood. A basin of 
warm water was brought into Court, and, as the blood was gradually softened, a piece 
of printed paper appeared—the wadding of the gun, which proved to be half of a 
baHad. The other half had been found in th@ man’s pocket when he was taken. 
He was hanged.” 


oh 


Powvat Liasinitry ror Pustic Dests.—The Supreme Court of Connecticut, has 

venja decision in relation to the bonds issued by the Corporation of the ugh of 
Fridgeport, to aid in constructing the Housatonic railroad, and which the citizens have 
attempted torepudiate. The decision of the Court declares that the private property 
of the city is liable to be seized for the payment of the debt. 





